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Tel: +61 7 3237 5999 Level 10, 12 Creek St

Fax: +61 7 3221 9227 Brisbane QLD 4000

www.bdo.com.au GPO Box 457 Brisbane QLD 4001
Australia

TO THE INVESTOR AS ADDRESSED

27 August 2013

LM FIRST MORTGAGE INCOME FUND

(RECEIVERS AND MANAGERS APPOINTED)(RECEIVER APPOINTED)
ARSN 089 343 288

(‘the Fund’ or ‘MIF’)

1. Appointment

| write to confirm that | was appointed as the Receiver of the Fund’s assets and as the person
responsible to wind up the Fund in accordance with its constitution by Order of the Supreme Court of
Queensland on 8 August 2013.

| attach a copy of the judgement dated 8 August 2013 and the Court Order dated 21 August 2013
setting out the terms of my appointment.

In summary, the constitution provides that, inter alia, the procedure for the winding up of the Fund is
that all assets are converted to money, all properly incurred costs are deducted and the balance of
money is distributed to each unit holder in proportion to the unit holder’s interests in the Fund.

2. Interaction with other Appointees

As you would be aware, John Park and Ginette Muller were appointed Voluntary Administrators of the
responsible entity of the Fund, LM Investment Management Ltd (In Liquidation) (‘LMIM’), on 19 March
2013 and subsequently appointed as Liquidators on 1 August 2013. The responsible entity of the Fund
remains in place, however whilst | undertake my role as the Court Appointed Receiver to wind up the
Fund in accordance with its constitution, the role of the Liquidators will be very limited.

As you would also be aware, Joseph Hayes and Anthony Connelly of McGrathNicol were appointed
Receivers and Managers of the responsible entity of the Fund by Deutsche Bank AG on 11 July 2013.
The Receivers and Manager’s role is to realise sufficient assets of the Fund to repay the debt due to
Deutsche Bank AG pursuant to their facility agreement.

BDO and McGrathNicol are working together to ensure the objectives of their respective appointments
are achieved as efficiently as possible.

BDO Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members
of BDO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency (QLD} Pty Ltd and BDO Australia
Ltd are members of BDO Interational Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent member
firms. Liability limited by a scheme approved under Professional Standards Legislation (other than for the acts or omissions of financial services licensees) In
each State or Territory other than Tasmania.




3. MIF Feeder Funds

The Feeder Funds to the MIF include the LM Wholesale First Mortgage Income Fund (‘WFMIF’), the LM
Currency Protected Australian Income Fund (‘CPAIF) and the LM Institutional Currency Protected
Australian Income Fund (‘ICPAIF’).

Trilogy Funds Management remain the responsible entity for the WFMIF and LMIM remains the
responsible entity for CPAIF and ICPAIF.

Since my appointment, several investors of the feeder funds have queried with me if they will be
subject to the additional fees and expenses of the feeder funds when compared to investors who have
invested directly with MIF.

Unfortunately, as | am not in control of these funds and as certain tasks are required to be undertaken
by the relevant responsible entities in administering the funds and distributing funds to investors, there
will be additional costs deducted from amounts paid to investors of the feeder funds.

4, Reporting to Investors

Il intend to provide update reports to investors with respect to the status of the winding up of the Fund
initially on a monthly basis. The update reports will include an estimated return to investors along
with the anticipated timing of future distributions.

At this stage, several valuations of the underlying assets of the Fund are yet to be received.

| have had meetings with FTI in relation to the assets of the Fund and the estimated return to
investors. They have prepared a detailed file for each asset and associated cash flows and including
their estimated timing of sale of each asset. This file has not yet been made available to me to assist
in determining an estimated return to investors. This will be commented on further in my next report
when | will provide an estimated return to investors.

The update reports along with other information (including frequently asked questions) with respect to
the winding up of the Fund will be posted to the following website:

www lmfmif.com

The update reports will also be distributed to investors in accordance with the preferred method of
correspondence recorded for each investor on the Fund’s database. In order to assist in reducing
distribution costs, it would be appreciated if as many investors as possible could provide an email
address in this respect.

5. Queries

Should unit holders require further information, please contact either Investor Relations or BDO on the
details provided below.

Investor Relations
Phone:+61 7 5584 4500
Toll Free: 1800 062 919
Fax; +61 7 5592 2505
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Email: mail@lmaustralia.com

BDO

GPO Box 457

Brisbane QLD 4001
Phone: +61 7 3237 5999
Fax: +61 7 3221 9227

Email: enquiries@Imfmif.com

Yours faithfully

’f”""”‘w*wwwww

“David Whyte
Receiver

G:\Current\Administrations\Client Folders\LM Investments\Circular to Investors 230813.docx
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This matter was commenced by originating application, adjourned twice, and came
on in the civil list. By the time of the heating two further applications had been
made, one by ASIC, intervening, and one by a unit holder, Shotton. All
applications were heard together over three days.

The originating application was directed to the first respondent, a company in
yoluntary administration, which is the responsible entity of a managed investment
scheme under the Corporations Act 2001 (Cth) (the Act), First Mortgage Income
Fund, (FMIF or the fund). FMIF invested by lending on the security of mortgages
to borrowers who developed real property, There are three associated feeder funds
to FMIF, one is controlled by Trilogy Funds Management Limited (Trilogy) as
responsible entity. Two are controlled by the first respondent as responsible entity,
one of these is named Currency Protected Australian Income Fund (CPAIF). As
well, there is a service company to the funds, LM Administration Pty Ltd
(Administration).  The same voluntaty administrators were appointed to
Administration as the first respondent. In a coda to the principal hearing the matter
was mentioned again on 30 July 2013 and new material showed that at the second
meeting of creditors of Administration, held on 26 July 2013, liquidators
unconnected with the current administrators of the first respondent were appointed

to Administration.

The fund was established in 1999, it was successful in attracting investment — in
February 2008 it was said to be worth over $700 million. It was adversely affected
by the GFC. By June 2011 it had assets of $450 million; by June 2012 this had
declined further to around $340 million, and again to $320 million by 31 December
2012. The only assets of the scheme are loans made to borrowers and all of those
are in default, The net loss attributable to unit holders in 2011 was $77 million, and
in 2012, $88 million.

From 2009 the scheme had greatly reduced activities: in March it declined new
applications to buy units; in October it suspended redemptions from the fund, the
applicant concedes this was appatently on the basis that the fund was illiquid. Its
unit value in November 2012 was said to be 59 cents; each unit had been worth one
dollar ofi issue. In December 2012, before administrators were appointed, the
responsible entity of the fund implemented a “go forward” strategy. The name was
Orwellian in that this strategy involved an ordetly sale of all remaining fund assets
and a pro rata distribution of the proceeds (aftex repaying debt) to unit holders with
the aim of returning investors’ capital investment to them as quickly as
commercially possible, In announcing this new strategy the responsible entity said
that it had determined that the fund was not tiquid for the purpose of the withdrawal
provisions under the Act.

Voluntary administrators were appointed to the first respondent, responsible entity
of the fund, on 19 March 2013, on the basis of a board resolution that the company
was insolvent or likely to become insolvent. I accept that the administrators ate
independent of the previous directors — Court Document 46, paragraphs 35-36.

The administrators held a first meeting of creditors on 2 Apuil 2013, No deed of
company arrangement has been proposed and there is little likelihood of one being
proposed. The second meeting has not yet been held. The likelihood appears that
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the first respondent company will be put into liquidation within a month. It is
expected that the current administrators will act as its liquidators.

On 11 July 2013 Deutsche Bank AG appointed receivers over the assets and
undertakings of the scheme, Deutsche Bank is owed around $30 million. There are
sufficient assets in the scheme to found an expectation that Deutsche Bank will
recover all amounts owing and depart, leaving significant assets still in the scheme.
The current administrators of the first respondent have resolved to wind up FMIF,
but are restrained fiom doing so until this proceeding is determined.

Trilogy Originating Application

The originating application was filed on 15 April 2013. 1t sought, pursuant to
s 601FN and 601FP of the Act or alternatively reg 5C.2.02 of the Corporations
Regulations 2001 (Cth), that Trilogy be appointed as temporary responsible entity
of the FMIF.! Tt was common ground at the hearing of the application that Trilogy
had indemnified the named applicants to this proceeding. The named applicans are
small unit holders of the scheme (0.029 per cent of the issued units). Counsel
appearing for the apg]icants expressly said that he was providing the view of
Trilogy to the Court.” I will refer to the originating application as the Trilogy
application.

Competence

Section 601FN of the Act provides:
“ASIC or a member of the registered scheme may apply to the Court
for the appointment of a temporary responsible entity of the scheme
under section 601FP if the scheme does not have a responsible entity
that meets the requirements of section 601FA.”

Section 601FA of the Act provides:
“The responsible entity of a registered scheme must be a public
company that holds an Australian financial services licence
authorising it to operate a managed investment scheme.”

The applicant said the first respondent no longer held an Australian financial
services licence which authorised it to operate a managed investment scheme, This
was said to be due to ASIC’s having issued a notice to the first respondent:
“TAKE NOTICE that under s 915B(3)(b) of the Corporations Act
2001 (Act), the Australian Securities and Investments Commission
(ASIC) hereby suspends Australian financial services licence
number 220281 held by LM Investment Management Limited ...
(Licensee) until 9 April 2015,

Under s 915H of the Act, ASIC specifies that the licence continues in
effect as though the suspension had not happened for the purposes of
the provisions of the Act specified in schedule B regarding the
matters specified in Schedule A.

Schedule A

The application sought alternative relief under the Trusts Act 1973 which was not pursued before me.
13-25.
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The provision by the Licensee of financial setvices which are
reasonably necessary for, or incidental, to the transfer to a new
responsible entity, investigating or preserving the assets and affairs
of, or winding up of .,. LM First Mortgage Income Fund ...”

The word “operate” is not defined in the Act. It was considered by Davies AJ in
ASIC v Pegasus Leveraged Options Group Pty Ltd & Anor.® In that case ASIC
brought proceedings against the defendant which had duped investots into paying
large amounts of money purportedly as investments in something which was held to
be a managed investment scheme within the meaning of s 9 of the Act. An issue in
the case was whether or not the sole director of Pegasus had contravened the Act by
operating the unregistered managed investment scheme, Davies AJ noted that the
word “operate” should be given its ordinary English meaning; referred to the
Oxford English Dictionary, and rematked that, “The term is not used to refer to
ownership or proprietorship but rather to the acts which constitute the management
of or the carrying out of the activities which constitute the managed investment
scheme.” The conclusion that the sole director and directing mind of Pegasus, the
person who formulated and directed the scheme and the sole person involved in its
day-to-day operations, was the person who operated it was untemarkable.

The applicant relied upon the definition of “managed investment scheme” in s 9 of
the Act; the constitution of the first respondent company, and various other
provisions, including vatious of the s 601 provisions of the Act to show that a very
wide range of matters could be comprehended by, or included in, the concept of
operating a managed investment scheme. No doubt that is so. It does not follow
that, because under the terms of ASIC’s suspension of 9 April 2013, the first
respondent was limited in the activities it could perform, that it did not operate the
managed investment scheme after 9 April 2013, Tts operation of the scheme after
9 April 2013 was limited, but continuing. The word “operate” is a word of wide
import and it must take its meaning in any particular case from all the relevant
circumstances, including the nature of the fund, and the financial position of the
fund. From 2009 there had been significant limits on the operation of the fund as
financial circumstances excluded more and more of the potential activities open to
an operator of the fand. No doubt the ASIC notice of & April 2013 further limited
what could be done by way of operation of the fund, but as a matter of ordinary
English and practical reality that notice did not bring the first respondent’s operation
of the fund to an end. What it has done since then no doubt falls within the concept
of operation of a managed investment scheme, and the first respondent no doubt
continues to bear. the obligations and duties associated with such operation. It
follows that the applicant is not able to rely upon s 601FN to bring this application,

The alternative basis relied upon by the applicant was reg 5C.2.02 of the
Corporations Regulations which provides: :
“ASIC, or a member of a registeted scheme, may apply to the Court
for the appointment of a temporary responsible entity of the scheme
if ASIC or member reasonably believes that the appointment is
necessary to protect scheme property or the interests of members of

the scheme.”

[2002] NSWSC 310.
Above, [55].
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The structure of the regulations is such that Part SC.2, headed “The responsible
entity” corresponds, on its face, with Part 5C.2, Division 2 of the Act headed
“Changing the responsible entity”, ss 601FJ-601FQ. The only provision of the Act
allowing ASIC or a member to apply for the appointment of a temporary
responsible entity is s 601FN, just discussed. It would seem therefore that
reg 5C.2.02 goes beyond the Act in that it purports to give rights greater than, or
inconsistent with, those provided for in s 601FN — see s 1364 of the Act, and
Shanahan v Scott.> This point is reinforced by the fact that the regulation provides
only that a member may apply to the Court, and s 601FP of the Act gives the Court
power to appoint a temporary tesponsible entity only on application under s 601FL
(not relevant to this part of the argument) or s 601FN.

The position is somewhat complicated by the last section in Chapter 5C of the Act,
s 601QB, which provides that:

“The regulations may modify the operation of this Chapter or any

other provisions of this Act relating to securities in relation to:

(a) a managed investment scheme; or

(b) all managed investment schemes of a specified class.”

Regulations 5C.1.03 and 5C.11.02 both expressly purport to modify the operation of
Chapter 5C of the Act in accordance with s 601QB of the Act. However, there is no
requirement in s 601QB that any regulation made pursuant {o it expressly state that
it is modifying the operation of the chapter pursuant to the section. Having regard
to the plain terms of s 601QB, I do not think it is necessary that a regulation
expressly do this before it can be valid.

Nonetheless s 601QB is not a plenary power to modify, but only a power to modify
provisions, “relating to securities”, Securities is defined at s 92(1)(c) to include
“interests in a managed investment scheme”. Other securities, as defined by s 92
include debentures, stocks, bonds, shares or units. Ats9 a managed investment
scheme is defined as having (inter alia) the feature that “people coniribute money or
money’s worth as consideration to acquire rights (interests) to benefits produced by
the scheme ...”. While the word “interest” or “interests” is not strictly defined, this
part of the definition of managed investment scheme, together with the other types
of securities defined by s 92 of the Act, shed some light on how the word “interests”
in s 92(1)(c) is to be undetstood. An interest in a managed investment scheme is
something analogous to (if less defined than) a share in a company.

Turning again to the terms of s 601QB, I cannot see that reg 5C.2.02 is a regulation
which purports to modify a provision of the Act relating to securities. I do not think
that s 601FN could be characterised as a provision of the Act relating to securities,
notwithstanding it gives rights to membets of managed schemes, who no doubt have
interests in them, which would amount to securities within the meaning of s 92(1)(c)
of the Act. Again by way of analogy, were the provisions dealing with companies, I
would not characterise a provision atong the lines of s 601FN as a provision relating
to shares in a company merely because it gave a remedy to shareholders (along with
ASIC). My view therefore is that reg 5C.2.02 does not authorise the application
brought by the Bruces. The applicant relied upon a short report, Jr Re Gordon.”

(1957) 96 CLR 245, 250.

See the doubts expressed by Applegatth J in Re Equititruist Ltd [2011] QSC 353 [7], correctly in my
view.

[2005] FCA 950.
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The report does not contain any of the reasoning processes of the judge who made
the order and does not reveal whether or not the validity of reg 5C.2.02 was in issue
before him. For these reasons, I do not regard the report as helpful.

Having regard to my conclusions in relation to s 601FN and reg 5C.2.02, the
application brought by the Bruces ought to be dismissed as incompetent.

Discretion

Even had I power to do so I would not appoint Trilogy as temporary responsible
entity. Section 601FP(1) allows the Court to appoint a company as temporary
responsible entity if the Court is satisfied that the appointment is in the interests of
members, If reg 5C.2.02 were valid, it would additionally direct my attention to
whether or not it was necessary to protect scheme property.

Section 601FQ(1) provides that a temporary responsible entity is just that. It must
call a members’ meeting for the purpose of the members choosing a company to be
a new responsible entity. This meeting must be held “as soon as practicable” and in
any event within three months of it becoming the temporary responsible entity.
This will inevitably involve cost for the fund, Section 601FQ(2) provides the
opportunity for more than one meeting and for applications to be made to Couwt.
Independently, s 601FQ(5) provides that if the temporary responsible entity forms
the view that the scheme ought to be wound up, it must apply to Court for such an
order. Thete is a likelihood that any person objectively looking at this scheme
would need to make such an application. Further, having regard to the way this
litigation has been conducted and the history of the 13 June 2013 meeting (see
below for both topics), in my view there is a distinct possibility that there would be
contention and indeed litigation about any meeting held to appoint a new
responsible entity.

Trilogy hoped that it would be appointed as a permanent responsible entity by the
meeting required by s 601FQ(1). However, I cannot sce it is in the interests of the
members of the FMIF to become caught up in a process which provides an interim
solution which will inevitably involve more expense by way of meeting
(s 601FQ(1)), and may involve further expense by way of Court action, with the
inevitable disclocation, uncertainty and expense which any interim solution must

involve,

There ave other reasons why I do not regard the appointment of Trilogy as
responsible entity as being in the interests of the members of this fund. One very
practical one is that the current administrators swear that there is a considerable
ovetlap between the staff of the first respondent and the company Administration
which would make it difficult, and I infer, expensive, to hand over to a new
responsible entity — Court Document 46, paragraph 63, It seems to me that prima
facie those staff who have long knowledge of the business of the fund ought to be
working for or with the responsible entity as much as possible in order to preserve
corporate memory, competence and save cost.? Employees of the fitst respondent
will have a good background knowledge of the loans which are its primary assets,

1 note that this is a different argument conceptually from that advanced by the administrators of the
first respondent to the effect that if this fund is to be wound up, they ought wind it up because
otherwise the time they have spent as administrators since Match will, in some part, be lost to the
first respondent and this will involve waste of costs. deal with that argument below at [ 128].
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the properties which provide the first respondent its mortgage securities, and the
history of the first respondent’s dealing with the borrowers who ate currently in
default. Further, these employees will have knowledge of the documents and
systems of the first respondent. From a practical point of view, it seems to me that
this is all very valuable. I accept that uncertainty as to the longevity of this
arrangement results from the decision to place Administration into liquidation, and
thus to some extent diminishes the weight of this consideration.

Trilogy puts itself forward as having an advantage over other persons proposed to
take control of the fund by reason of the fact that it is not staffed by insolvency
practitioners, but is a fund manager, with particular experience of distressed funds.
I deal with these matters in detail at [37] below. In the end I do not see that there is
any great advantage provided by the slightly different perspective which Trilogy’s
control would provide to the responsible entity. In fact, given that my view is that
this fund ought to be wound up — [34]-[43] — it seems to me there is probably a
disadvantage in Trilogy not having as much insolvency expetience as the other
contenders for control, particularly when it seems that there may be contention and
litigation involved in the winding-up.

In this case there is no evidence before me that the assets of the FMIF are in danger
and need particular protection, except, indirectly, because of conflicts of interests
which it is said will become evident if cither the first respondent or Trilogy winds
up FMIF.

To the extent that the Trilogy application to be appointed temporary responsible
entity is based on the idea that someone independent of the first respondent and its
administrators ought to be appointed to control the FMIF, that will be achieved by
the orders which I propose to make, although they differ from those which the
applicant and Trilogy seek. In that regard, 1 have dealt with the applicant’s
arguments as fo conflicts of interest and the need for independence at [97]ff below.

To some extent, Trilogy will have potential conflicts of interest if it is in charge of
the fund because it is the responsible entity of a feeder fund to FMIF. Further,
Trilogy has a view that there ought to be litigation by members of the FMIF against
the first respondent or its directors. It has engaged Piper Alderman to investigate
such claims (as far back as November 2012) and has touted the idea publicly of a
class action. There may be claims to be made, and it may be that it is rational to
make them, depending on their prospects of success, likely cost and the likely
prospect of recovering anything at the end of the day. At present, however, Trilogy
has not investigated the matters to any extent’ and I must say 1 find its advocacy of
such claims prior to any proper assessment rather disconcerting.  The first
respondent says that Trilogy as a member has a right to claim against the first
vespondent and its directors if it wishes, but says that it seeks to become responsible
entity of the fund so that it does not have to bear the cost of doing this, but can use
the fund essentially to bear the expense of such actions. There is I think potential
conflict of interest in this.

The applicant advanced a general argument that it was undesirable for the
responsible entity of the FMIF to be a company under external administration.
Thete may be arguments to be made in cases where the fund itself will continue to

For example, Court Document 91, paragraph 31.
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trade as a going concern (for want of better terms), However, where the fund itself
is to be brought to an end and its assets realised for the benefit of members (which
should happen even in Trilogy’s view), 1 cannot see that it is particularly
undesirable for a responsible entity under external administration to have charge of
this fund. Tt certainly does not outweigh the other factors which I consider bear
upon my decision in this regard.

Further, it was argued in a general way that ASIC might in the future act to further
limit or wholly cancel the first respondent’s financial services licence: there is the
potential for breaches of the licence conditions due to the insolvency of the first
respondent — see e.g., s 915B(3) of the Act. I do not think there is any realistic basis
for present concern about that in circumstances where ASIC is an intervener in this
litigation and is content for orders to be made which leave the first respondent as
responsible entity, subject to another body being given responsibility for ensuring
oversight of the winding-up of the fund.

For all these reasons, 1 do not think it is in the interest of the members that Trilogy
be appointed as temporary responsible entity. Nor, to deal with a submission made
by counsel for Trilogy outside its application, do I think Trilogy ought to be
appointed to wind up the FMIF, be receiver of the property of the FMIF, or to take
responsibility for seeing that the FMIF is wound up.

ASIC Application and Shotton Application

On 29 April 2013 Mr Shotton, a member of the FMIF, filed an application seeking
an ordet pursuant to s 601ND of the Act that the first respondent be directed to wind
up the FMIF and that an independent liquidator be appointed to take responsibility
for ensuring that the FMIF was wound up in accordance with its constitution —

s 60INF(1) of the Act.

The ASIC application is similar. On 3 May 2013 ASIC filed an application seeking
orders that the administrators of the first respondent be directed to wind up the fund
putsuant to s 60IND(1)(a); that independent liquidators be appointed to take
responsibility for ensuring that the fund was wound up in accordance with iis
constitution pursuant to s 601NF(1); that those liquidators be appointed as receivers
of the property of the fund, either pursuant to s 1101B(1) or s 60INF(2) of the Act,
and that they have wide powers to exercise as receivers. By the end of the hearing
M Shotton joined with ASIC in proposing that receivers be appointed as proposed
by ASIC.

Winding-up

On 6 May 2013 the administrators of the first respondent resolved to wind up the
fund on the basis that it cannot accomplish its purpose — s 601NC of the Act. They
have been testrained from commencing the winding-up until this proceeding is
resolved, Their position in relation to the first order sought by Shotton and ASIC is
that it was unnecessaty on the basis that the fund will in any event be wound up.

All parties before the Court except the applicant agreed that the FMIF ought to be
wound up. The current administrators depose at some length to the process
undertaken by them in making the decision that the fund ought to be wound up.
There was no real challenge to the substance of this evidence. Counsel for the
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applicant asserted from the bar table that the fund was not insolvent.”® 1 cannot
determine that on the material before me, and no party advanced a case based on

insolvency.

Pursuant to s 601ND(1)(a) T have power to direct a responsible entity to wind up a
scheme if it is just and equitable to do so. In this case it seems to me just and
equitable to do so. The case law is to the effect that the principles concerning
winding-up of companies on the just and equitable ground inform the Court’s
thinking in applications putsuant to s 601ND.!! The financial position of the fund
has already been outlined. From the end of 2012, if not before, those in charge of
the company have been liquidating its assets with a view to returning capital to
members. The fund was originally established to provide an investment which
would provide regular income to unit holders and a return of capital at maturity —
cll 11 and 12 of the constitution, This purpose has failed: there is no income and
members can no longer exercise their rights to withdraw their investments in
accordance with the constitution.'

Trilogy does not advance the case that the fund ghould continue in a plenary way as
a going concern, The point of difference between it and the other parties to this
proceeding is that Trilogy puts itself forward as a more suitable person to take
charge of the FMIF. It is a fund manager, unlike all the other persons proposed to
take charge of the fund, who are insolvency practitioners. Trilogy has put material
before the Coutt which shows that it has experience in dealing with distressed
funds, including selling distressed assets to best advantage and dealing with claims
against former fund managers. Against this background it is sworn - Cowt
Document 29, patagraph 17 — that Trilogy would seek to: (a) consider selling the
assets of the FIMF as appropriate and (b) obtain finance (either by external
borrowing or on the sale of assets) to enable the development of some real
properties, of which FIMF is mortgagee, to be completed. It is hoped that this
second approach might provide higher sale prices than an insolvency practitioner
might provide on a liquidation of the fund. In this regard Trilogy has a joint venture
with a company named CYRE Trilogy Investment Management Pty Limited which
specialises in marketing distressed property assets and assessing whether or not to
complete incomplete development projects with a view to obtaining the best
putchase price. Trilogy says that it would be advantageous if it were appointed as
yesponsible entity for it would have an untrammelled financial services licence and
full powers to pursue development of appropriate assets before sale, including
borrowing for this purpose. It says that under its limited licence, the first
respondent does not have sufficient power to act in this regard, For the same reason
it says that T should not order the FMIF to be wound up.

On behalf of the first respondent, a Mr Corbett swears that he has already performed
a great deal of work, as leader of a team which has prepared a detailed analysis of
the 27 groups of property over which the FMIF is mortgagee. He says that as part
of that exercise he has considered development proposals for the properties. Neither
he, not Mr Wood, on bebalf of Trilogy, identifies any particular property which
should be developed prior to sale, or gives any detail as to even a class of properties
which might be so developed.

See Capelli v Shephard (2010) 77 ACSR 35 at [89]fF as to the colloquial concept of insolvency of a
managed investment scheme.

Equititrust (above) at {29] and the cases cited there.

¢f [13] Equititrust, above, .
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It seems common ground before me that the winding-up of FMIF will take place
over years. I do not think that the words of the limited financial services licence
granted to the first respondent prohibit it developing property of which the fund is
mortgagee in order to obtain a better price for that property in the course of
winding-up. ASIC does not agitate such a limitation on this application, and in fact
expressly does not prefer Trilogy or the first respondent as responsible entity. If
there were to be doubt as to the first respondent’s power to borrow or develop a
particular property in the coutse of a winding-up, and there were a plainly sensible
proposal in the interests of the fund, T cannot see that ASIC could not either clarify
or modify the extent of powers under the limited financial services licence it has
granted the first respondent.

Nor am 1 convinced that making an order that the FMIF be wound up would remove
from the person charged with winding-up the power to develop a particular property
with a view to sale in the course of winding-up if it were in the interests of the fund.
The fund was set up to invest in “mortgage investments” — cl 13.2 of its constitution
— and ¢l 13.6 of the constitution makes it clear that in the ordinary coutse of its
business it could exercise all the powers of a mortgagee. Indeed one would have
thought that was a necessary and incidental part of running a business which
invested in mortgage investments, The liquidator of a company would normally
have the right to cairy on the business of a company “go far as is necessary for the
beneficial disposal or winding-up of that business” — see s 477(1)(a) of the Act.
Here the constitution gives the responsible entity power to “manage the scheme”
during the time of a winding-up until such time as all winding-up procedures have
been completed and cl 16.7(e) gives such a responsible entity power to postpone the
realisation of scheme property “for as long as it thinks fit”, Again, if doubt arose
about a particular proposal in the future s 601NF(2) allows the Court to make an
appropriate direction. At the moment, there are no specific proposals, just some
conceptual thinking.

The second activity which Trilogy is keen to pursue is investigation of claims on
behalf of the FMIF against the first respondent and/or the previous directors of the
first respondent for conduct which is more fully detailed below, but which claims
concern changes made to the first respondent’s constitution being beyond power;
related party transactions between the first respondent and Administration, and
claims, perhaps in negligence, for the financial losses which were suffered by the
FMIF during 2008 and 2009. These are the type of claims which are normally
investigated, and if necessary, puisued by insolvency practitioners during the course
of a company winding-up — cf's 477(2)(a) - and 1 cannot see that the limited
financial services licence granted to the first respondent would prevent it from doing
this. Nor is the potential existence of such claits a reason why I should not direct
that the FMIF be wound up now. Clause 16.7(a) of the constitution obliges a
responsible entity winding-up the fund to realise its assets. If there are claims to be
made on behalf of the fund (and Trilogy has not investigated the position) then
those choses in action would constitute property which the responsible entity,
winding-up the scheme, would have power to puisue.

Tn my view, it is desirable that the FMIF be wound up and its assets realised for unit
holders. Further, [ think it is desirable that I make an order that this occur. If I do
not, the administrators will either need to call a meeting pursvant to ¢l 16.2(d) of the
constitution or give members an opportunity to meet pursuant to ¢l 16.3(a) of the
constitution; see also ss 601NB and 601NC which have very similar requirements.
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At a general level, I should not be taken as opposing consulting the members as to
the fate of the fund. However, for reasons which will appear from the discussion
below, I anticipate at least the possibility that any meeting held pursuant to ¢l 16 of
the constitution would be subject to contention between rival factions within the
fund and litigation to test those rival contentions. Further, as my discussion of the
13 June 2013 meeting shows, there is a real possibility that the members will be
showered with a great deal of information about rival contentions and that some of
it may be misleading. Those circumstances must reduce the quality of the
“democtracy” invoked, and in my view make it desirable that T ought make an order.

For all the above reasons I will make an order pursuant to s 601ND(1)(a) of the Act.

Appointments under s 60INF(1) and (2)

The real issue joined between ASIC and Shotton on the one hand, and the first
respondent on the other, was who ought to wind up the company, or take
responsibility for the winding-up, as.s 601FN(1) has it.!?

The first respondent submits that the provisions of Part 5C.9 of the Act make it clear
that it is generally to be the responsible entity which winds up a managed
investment scheme — ss 601NB, 601NC, 601ND and 601NE. I think this is right,

Sections 601NE and 601NF(1) provide that the scheme is to be wound up “in
accordance with its constitution and any orders” which the Court makes undet
s G0INF(2). There has been some consideration in the cases as to the width of the
Court’s power under s 60INF(2) to make directions (by order) about how a
registered scheme is to be wound up, and I am grateful to Applegarth J for the
review which is found in Equitrust (above) at [42]-[49], and his own views
expressed at [SO]ff in that case, While the scope of the power may not yet be fully
explored, it is clear that there is not a wholesale importation of the scheme of
company liquidation into the area of managed investment schemes. This is
consistent, in my view, with the idea that it is generally the responsible entity which
winds up the scheme in accordance with its constitution. Certainly this contrasts
with e.g., the public aspects of a liquidation.

Section 601NF(1) confers a jurisdiction in the Court to appoint a person other than
the responsible entity to take responsibility for the winding-up of a scheme, “if the
Court thinks it is necessary to do so”. The first respondent submitted that the power
of the Court to appoint was more limited than if the section had provided for an
appointment where the Court thought it was convenient or desirable to do so. Again
I think this correct, as a matter of plain English, against the background that the
statute establishes a general regime where it is the responsible entity which will
wind up a scheme in accordance with the constitution. It was the view taken by
Fryberg J in Re Orchard Aginvest Ltd" Tt was also the view of White J in Re
Stacks Managed Invesiments Lid. ' Both these judges refused orders which might
have been convenient or desitable, but were not necessary. Applegarth J took the

13

14

In fact to a large extent this was also the point of the litigation for Trilogy whose primary position
was that it would (eventually) have the task of realising the assets of the fund and who the applicant
submitted ought be the person who was responsible for liquidating the fund if (contrary to its primary
submission) an order to wind up the fund was made.

[2008] QSC 2, pp 8 and 9.

[2005) NSWSC 753 [50].
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same view as to necessity in Equititrust at [51], and so did Judd J in Shephard v
Downey.'® The circumstances in which it is necessary to appoint will include a case
where the responsible entity no longer exists or is not properly discharging its
obligations in relation to a winding-up — s 60INF(1).

Both ASIC and Shotton say that it is necessary to appoint someone to oversee the
winding-up of FMIF pursuant to s 601MF because the first respondent cannot be
relied upon to act in a balanced and impartial way in winding-up a fund whete there
are potential conflicts of interests and complex questions associated with them,
ASIC in particular is concerned about the attitude of the first respondent
demonstrated in relation to its calling a meeting of members of the FMIF; its
dealings with ASIC, and its conduct in this proceeding. On behalf of Shotton
various potential conflicts of interest between the interests of the FMIF, on the one
hand, and the first respondent company; and the administrators themselves, on the
other hand, were relied upon.”” Trilogy also made criticism of the meeting and
advanced submissions based on potential conflicts for the present administrators,
and T deal with these in this part of the judgment. I now deal with each of these
factual matters in turn.

Meeting 13 June 2013

In response to receipt of Trilogy’s application, the administrators of the first
respondent caused a meeting of members of the fund to take place.

Section 252B of the Act provides that the responsible entity of a registered scheme
must hold a meeting of the scheme’s members to vote on a proposed special ot
extraordinaty resolution, if (inter alia) members with at least five per cent of the
votes “that may be cast on the resolution” request it. It might be recalled that, in
addition to being the responsible entity of FMIF, the first respondent is the
responsible entity of two feeder funds which hold uvnits in FMIF, and that one of the
feeder funds is CPAIF. In fact the assets of CPAIF are held by a custodian trustee,
the Trust Company. The administrators of the first respondent (as responsible entity
of CPAIF) directed the Trust Company to request a meeting of members of FMIF
pursuant to s 2521 of the Act on the basis that it held 24 per cent of the issued units
in FMIE. The Trust Company complied with that request without question, almost
immediately, by sending the administrators (in their capacity as responsible entity
for FMIF) a request in terms provided to the Trust Company by the administrators.
The meeting request proposed two extraordinary, and interdependent, resolutions;
(1) to remove the first respondent as the responsible entity of FMIF and (2) to
appoint Trilogy in its stead. On this basis the administrators of the first respondent
sent a notice convening a mecting.

The administrators’ purpose in calling the meeting was made plain in the notice of
meeting. They wished to use the meeting as a strategy to defeat or damage
Trilogy’s prospects on its originating application. The introductory words of the
covering letter to the notice of mecting are:

“A Meeting is being called for the Fund by LM, the current manager.

LM decided to call the Meeting because a unitholder has made an
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{2009] VSC 33 [132]-[133]. '
After the hearing on 30 July 2013, dealing in part with the appointment of independent liquidators of
Administration, the conflict points relating to Administration fell away. )
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application to the Supreme Court of Queensland for Trilogy to be
appointed as the Manager of the Fund in place of LM.

LM does not believe that the power of the Court to appoint a
temporary or replacement manager can or should be exercised in the
circumstances relied upon by Trilogy in its Court application.
However, LM is strongly of the view that it is in the best interests of
Members that they have the opportunity to determine whether or not
they wish to remove LM and appoint Trilogy. This is ‘considered
preferable to a court determined outcome where over 99% of
investors, by value, will have no say in the outcome.”

521 The introduction to the notice of meeting is similar: .
“The Meeting is being called by LM Investment Managemen
Limited (Administrators Appointed), the current Manager of the
Fund (LM). LM decided to call the Meeting because, following
receipt from two unitholders of an application to the Supreme Court
of Queensland for Trilogy Funds Management Limited (Trilogy) to
be appointed as the Manager of the Fund in replacement of LM, and

immediate consultations with ASIC, LM wished to consult Members
in the proper forum, with adequate notice.

LM is strongly of the view that it is in the best interests of Members
that they have the opportunity to determine whether or not they wish
to rtemove LM and appoint Trilogy. LM also wishes to avoid the
costs and delay of multiple Court appearances, perhaps appeals, and
multiple meetings which are the practically inevitable result of
Trilogy’s Court application. For example, it is doubtful that the
Court has, or will exercise the power to appoint a temporary
manager. Appeals are possible. This Meeting is considered
preferable to a court determined outcome where there is no meeting,
no vote and where, at present, over 99% of members, by value, will
have no say in the outcome unless they wish to patticipate in legal
proceedings.” (my underlining)

53 Neither the administrators of the first respondent, the Trust Company nor CPAIF
wanted the meeting to pass the two resolutions proposed. The first respondent
argued strenuously against the resolutions in material which it distributed to the
members of the scheme. For example:

(a)  “LM expects that if it remains as manager investors will recover distributions
faster and in a greater amount.”

(b) “LM also notes that Trilogy (unlike LM) does not hold the correct
Corporations Aet licence in order to be able to manage your Fund” and “LM
has taken legal advice on the adequacy of Trilogy’s AFSL. LM is confident
that Trilogy's AFSL, does not authorise it to operate the Fund '

(¢)  “Further, in a recent court action involving another Fund managed by LM

where there was a proposal to change the Trustee, the court ordered that the
full legal costs of each party to the court procecdings should be met from the

18 Trilogy (at that stage) had no licence to manage foreign currencics which was necessary for
management of the FMIF. Trilogy now has an appropriate licence.
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assets of the underlying Fund (even though the lawyers had promised they
would not charge their clients).

Thus by calling a meeting to vote on the appoiniment of Trilogy as a
replacement Responsible Entity LM is also cognisant that such a move is
likely to save significant legal costs for the Fund.”

Under the heading “Does LM have the licence to manage the fund?”;

“As you may be aware, on 9 April 2013 the Australian Securities &
Tnvestments Commission temporarily suspended LM’s AFSL for a period of
2 years. However ASIC allowed LM’s AFSL to continue in effect as though
the suspension had not happened for all relevant provisions of the
Corporations Act 2001 (Cth) so to permit LM, under the control of FTI as
Administrators, to remain as the responsible entity of all LM’s registered
managed investment schemes for certain purposes which include
investigating and preserving the assets and affairs of, or winding-up, LM’s
registered management investment schemes,

ASIC’s decision to suspend the AFSL but allow LM and FTI to continue in
this way, ensures that FTI as administrators may perform their statutory and
other duties.

LM has, of course, taken legal advice on its position. LM is confident that its
AFSL adequately authorises LM through FTI to continue to control the

Fund.”

“Deutsche Bank has provided the fund with a secured loan facility since
2010. LM’s obligations under the Deutsche Bank facility are secured in
favour of Deutsche Bank under an ASIC registered charge over all the assets
and undertaking of the Fund. The facility has been progressively reduced by
approximately $0.5m per month and now has a loan balance of
approximately $26.5m.

If the resolutions are approved in this Notice of Meeting, that will be an
Event of Default under the facility agreement with Deutsche Bank, entitling
it, for example, to appoint receivers to the Fund. The consequences upon the
existing financial arrangements with Deutsche Bank are unknown at this
stage,

FTI has the ongoing operational support of Deutsche Bank following the
appointment as Voluntary Administrators (even though the appointment of
administrators was an Event of Default),”

“There are only three possible outcomes of the administration of LM — a
Deed of Company Arrangement, a credifors’ voluntary winding-up or
(unlikely) LM is retumned to the control of the diteotors. If 1M is wound up,
its liquidators will have access (o the claw-back provisions of the Act — for
example, recovery of unteasonable director-related transactions ete. There is
room for debate as to whether these provisions could be invoked for the
benefit of the Fund; and the administrators have not yet completed the
investigation as to any transactions which might be available for the benefit
of Members. On 12 April, 2013, the Chief Justice extended the time for the
administrators to convene a second meeting of creditors until 25 July, 2013.
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While those matters are not clear, what is clear is that if Trilogy replaces LM
as the Responsible Entity of the Fund, it will have no access at all to those
provisions for the benefit of Members.”

Other less controversial arguments were made, for example, that LM had more
familiarity with the assets of the fund than Tiilogy, and that changing responsible
entities might be expected to slow the process of recovery of assets in the fund. T he
administrators, using existing IM staff, it was said, were more familiar with the
affairs of the fund and less likely to be taken advantage of by those owing money to
the fund.

The notice of meeting stated that Trilogy had been invited to participate in the
process leading up to the meeting and provide information about itself to members,

The above statements all come from the initial notice of mecting and covering leiter
dated 26 April 2013, That contemplated a meeting being held on 30 May 2013,
However, there intervened correspondence between the first respondent and ASIC,
and correspondence between the first respondent and Trilogy, regarding the
information given to members, and the validity of the meeting. ASIC and Trilogy
rely upon this as further showing that the first respondent, by its administrators, is
unsuitable to wind up the FMIF. I deal with that correspondence now. As to the
calling of the meeting, it is sufficient to note that the process was technical and
somewhat artificial, and that the administrators (in effect) called a meeting to
consider two resolutions they opposed. :

Dealings with ASIC

The ASIC correspondence needs to be read against a particular background. On
19 April 2013 ASIC became aware of the Trilogy application and was concerned as
to the impact that might have on the “efficient resolution of the future of the various
funds” of which the first respondent was responsible entity, On 23 April 2013
ASIC met with one of the administrators and the administrators’ solicitors, At that
meeting the administrators’ solicitors suggested that the administrators could call a
meeting of members to consider the appointment of a new responsible entity, He
said that given a choice between the first respondent and Trilogy, “the first
respondent would win”,

ASIC too said it preferred a solution not involving litigation and suggested the use
of an enforceable undertaking issued by ASIC which obliged the administrators to
call a meeting to vote on “resolutions for the appointment of a new responsible
entity or that the funds be wound up”, There was discussion as to how quickly the
administrators could call a meeting and make a final decision as to winding-up.
ASIC was concerned that if the enforceable undertaking solution was to be of utility
to members it would need to occur sooner rather than later in order to save costs in
the litigation, and associated with the appointment of a temporary responsible
entity. As patt of its discussions with the first respondent on 23 April, ASIC had
informed the first respondent that it planned to intervene in the Court proceeding
and that if ASIC and the first respondent could agree on the terms of an enforceable
undertaking, ASIC would take the position in the litigation that it was preferable for
the first respondent to remain as responsible entity.
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The next day, 24 April 2013, ASIC forwarded a draft enforceable undertaking to the
administrators’ solicitors, “for discussion purposes”. The draft involved the
administrators’ undertaking to call meetings of the membets of FMIF and:
“At the meetings referred to in subparagraphs (a) and (b) above, the
resolutions put to the unitholders for determination will include
resolutions for:

(i)  the appointment of a responsible entity over each of the funds;
and

(i)  whether the fund should be wound-up and, if so, by whom.”

ASIC asked, “Please let me know your clients’ comments and proposed
amendments. It may be that we think of some additional amendments from our end

as well as we consider it further over the public holiday [25 April}.”

On 26 April 2013 the first respondent issued the notice of meeting and covering
letter discussed above. It informed ASIC of this briefly. It did not give ASIC the
material sent to members. The meeting actually convened would not, as ASIC had
wanted, deal with the question of winding-up, and it dealt with the question of who
would be the responsible entity in a much more specific way than ASIC had
proposed. Plainly enough it contradicted ASIC’s expectation that the administrators
would work with ASIC as to what would be put at the meeting. It also contradicted
their solicitor saying to an ASIC solicitor earlier on 26 April that he would send a
re-drafted version of the enforceable undertaking — affidavit Gubbins filed 15 July
2013, paragraph 6. As well, when ASIC received the notice of meeting it had

concerns it was misleading,

On 29 April 2013 the first respondent informed ASIC that it was not willing to enter
into an enforceable undertaking and not willing to seek a resolution as to wind up
the FMIF — affidavit Hayden filed 15 July 2013, paragtaph 31(a). When asked to
explain, the administrators said there would be negative connotations for them in
entering into an enforceable undertaking and that they did not think it appropriate to
seck a resolution from the meeting as to winding-up of the FMIF before a vote on
who the FMIF desired as responsible entity. They said that if the meeting rejected
Trilogy they would convene another meeting “promptly” to consider and approve
any decision they might make to wind up the fund. These decisions were said to
have been taken by the administrators after “two days of intensive consultation”
with two firms of solicitors and with “other expert advisors”.

[ an affidavit filed 2 May 2013 the administrator, Ms Muller, swears to a desire to
“ensure that our conduct of the [first respondent] was to the extent possible,
satisfactory to ASIC ...” — Court Document 46, paragraph 12. And further, ...
M Park and 1 have been discussing with ASIC a proposal for undertakings to meet
any concerns of ASIC and any ‘bona fide’ (concerns) of members in relation to the
conduct of the fund”, paragraph 16. I find it difficult to see this as consistent with
the reality of the first respondent’s interactions with ASIC. On 21 May 2013,
solicitors for the administrators sent an amended draft enforceable undertaking to
ASIC. The time for a co-operative solution had well since passed.
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Correspondence Prior to 13 June Mceting

To return to correspondence dealing with the proposed meeting, on 8 May 2013
ASIC wrote to the administrators’ solicitors calling for an explanation as to various
matters raised in the notice of meeting including, as to those matters 1 have
summarised above, how it was that the first respondent thought calling a meeting
would save legal costs in relation to the Trilogy application and how the ability of
the first respondent to use Part 5.7B of the Act (clawback provisions) was a genuine
point of differentiation between the first respondent and Trilogy so far as the FMIF
was concerned. The letter also objected to the first set of underlined words af [52]
above, which it said implied that ASIC had approved the first respondent’s calling
the meeting.

As to the saving of costs point, no convincing explanation was provided by the first
respondent, It pointed out that at the time of publishing the notice of meeting the
Trilogy application had been made but the ASIC and Shotton applications had not.
It was said against that background that:

“It was our client’s view that the court would adjourn the Original

Proceedings until after the Meeting (at this time we understand that

no party to the proceedings suggested that the proceedings were

urgent), It was expected that the results of the vote at the Meeting

would strongly inform the court proceedings. In addition, it was also

thought possible that by convening the Meeting the two unitholders

who had commenced the Original Proceedings might discontinue

those proceedings and certainly would have if the meeting resolved

to appoint Trilogy.” — Norton Rose letter 10 May 2013, Court

Document 73, p 35 exhibits.

The only realistic way that legal costs would have been saved by calling a meeting
was if the meeting voted to appoint Trilogy as temporary responsible entity, The
notice distinctly does not say this, Indeed, this is the very result which the first
respondent strongly urged members to reject. I think the notice was misleading
about cost savings initially and became more so as events unfolded — see the
following discussion.

The letter of 10 May 2013 provided no convincing explanation in relation to the
concern expressed by ASIC as to the clawback point and rejected ASIC’s concern
as to the notice implying that the first respondent had ASIC’s sanction for its calling

the meeting,

ASIC was unconvinced and called upon the first respondent to issue an amended
notice addressing its concerns, The first respondent proposed to put further
information about the meeting on its website. It provided a draft of the further
information it proposed to use to ASIC, By that stage concerns had been raised as
to the legal basis on which a meeting seeking to change the responsible entity could
be convened. Solicitors acting for the first respondent relied upon ss 601FL and

601FM of the Act.

On 21 May 2013 ASIC called on solicitors acting for the first respondent to either
adjourn their meeting until after the date (then) allocated to hear both the Trilogy
application and the ASIC and Shotton applications, or alternatively cancel the
meeting altogether, ASIC made its request on the basis that the vote of the meeting
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would not impact on the majority of competing claims to be determined in the
litigation so that the stated reason for convening the meeting — avoiding costs, delay
and uncertainty — were inapplicable. It questioned whether s 601FL was applicable
to the meeting.

On 27 May lawyers for the first respondent rejected the idea that they would
adjourn or cancel the meeting saying:
“The Meeting will provide an opportunity for members to
democratically vote on the direction and future of their fund. There
is no logical reason why that opportunity should be taken away from
members. Members only other chance to let their views be known to
the Court is to appear at the Court hearing which would be a
significant financial burden on members, as well as being totally
impractical considering the number of members holding units in the
FMIF.” (my undetlining)

Later in the same communication, “Our client’s objective in calling the Meeting has
been to allow investors to democratically determine who they wish to manage their
fund. Our client is committed to this.” (my underlining). It was said that if the
resolutions were passed that would be the end of the Trilogy application, and if they
were not passed, the results would inform the Court on the Trilogy application. The
solicitors reiterated reliance on ss 601FL and 601FM of the Act as a basis for the
proposed meeting. The solicitors said that the meeting would be adjourned to allow
the further explanatory material they proposed to be considered by members and
provided further drafts (amended) of that material to ASIC.

From 6 May 2013 solicitors for Trilogy raised matters which went to the validity of
the proposed meeting organised by the first respondent — see exhibits 4{f to Court
Document 91, Their lettets set out cleatly, succinctly, and in my view correctly, the
reasons why ss 601FL and 601FM of the Act do not allow the proposed meeting
(see below). Solicitors for the first respondent made little attempt to meet the legal
substance of the points advanced against them, but would not concede the point.

From 6 May 2013 Trilogy actively encouraged members of the feeder fund of
which it was responsible entity (around 20 per cent of membership of FMIF) not to
participate in the proposed meeting. Further, on 23 May 2013 Trilogy adopted the
position that it did not consent to being appointed by any meeting held as a
consequence of the first respondent’s notice, and called on the administrators to
abandon the meeting which it said was not validly called, inutile and an attempted
circumvention of Trilogy’s court proceedings.

Supplementary information was posted by the first respondent on the FMIF website
in the form of a question and answer document dated 27 May 2013. As to the costs
and utility of the proposed meeting, the additional information, at question one,
rather seems to concede the point that there was little chance that the meeting
would, at that stage, save costs or avoid litigation, but a further justification —
informing the Court as to the wishes of the members — was raised. For the first time
it was stated that the main cost saving would result if the meeting appointed Trilogy
as responsible entity, It was still not plainly acknowledged that this was the only
realistic scenario in which cost savings could ever have been made. Although
Trilogy’s lack of consent to being appointed at the meeting was raised, nothing
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express was said as to any remaining utility in the meeting given Trilogy’s attitude.
Instead it was said:
“[t seems that Trilogy prefers to put both you (should you elect to put
your views to the Court) and your fund to the significant costs
associated with the Court proceedings rather than allow the matter to
be determined in the more usual and democratic mannet in a meeting
of members. This is particularly so given the Court adjourned the
proceedings till 15 July in part to allow the meeting to run its
course.” — Court Document 73, exhibit bundle 15. (my underlining)

While submissions were apparently made on behalf of the first respondent at an
intetlocutory stage, that the proceeding ought to be adjourned to allow the proposed
meeting to occur, I have not seen anything to show that the Coutt granted an
adjournment of the proceeding for this purpose. In fact, counsel for the first
respondent conceded it did not."”

For the first time, at question six of the 27 May 2013 document, the first respondent
clearly stated the limited nature of the licence granted to it by ASIC — ie., to
investigate and preserve, in train of either winding-up the scheme or transfercing to
a new responsible entity. Until then the information given to members was, in my
view, misleading because it implied that the first respondent had a licence which
enabled it to continue to manage the FMIF short of a winding-up — see [53(d)]
above — and nowhere stated that unless the first respondent wound up FMIF it was
obliged to appoint another responsible entity. These were very relevant matters for
members to know prior to a vote on the appointment of a new responsible entity.2

I assume, in response to ASIC’s complaint that the notice of meeting implied ASIC
had approved the course, material at question nine of this document stated that the
first respondent was “solely responsible for the Notice of Meeting and the decision
to call the meeting, ASIC was not provided a copy of the Notice of Meeting to
review prior to its dispatch and, as such, ASIC did not approve the Notice of
Meeting. Prior approval of such Notices by ASIC is not required.” That may (or
may not) have been apt to dispel the implication of which ASIC originally
complained. By the time this statement was published ASIC disapproved in the
plainest tetms of the meeting and had called upon the first respondent to cancel it
The new statement did not reveal the true position regarding ASIC’s attitude to the

meeting.

No reference was made to either Trilogy or ASIC’s questioning the statutory basis
for the meeting. Earlier in the document (at question two) it was stated, “The
reason that Trilogy has provided for not consenting is that they believe that the
matter should be determined by the Court”. In fact Trilogy relied upon its
assertions of invalidity as well.

Some information was provided as to the clawback provisions and moderated the
statements made in the notice of meeting which claimed that members would be
advantaged if the first respondent remained as responsible entity. I note however
that the information was not as frank as the view provided to ASIC about this on
1 May 2003, “It is at least hypothetically possible ,..”. Why the members were
being given information about a Iegally novel, hypothetical advantage is not clear. I
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Ms Muller conceded this —tt 1-52-53.
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think the clawback information was initially, and remained, misleading in that it
implied some real point of distinction between the first respondent and Trilogy.

On 28 May 2013 ASIC again called upon the first respondent to cancel the proposed
meeting. Tt called for more information in train of enquiries as to whether or not the
meeting could validly have been called having regard to ss252B, 601FL and
601FM of the Act.

The meeting was held on 13 June 2013,

Validity of Meeting

The fitst respondent relied upon two sections of the Act as allowing the meeting of
13 June 2013. Section 601FL(1) provides:
“If the responsible entity of a registered scheme wants to retire, it
must call a members’ meeting to explain its reason for wanting to
yetire and to enable the members to vote on a resolution to choose a
company to be the new responsible entity. ...”

Section 601FM provides:
“Tf members of a registered scheme want to remove the responsible
entity, they may take action under Division 1 of Part 2G.4 for the
calling of a members’ meeting to consider and vote on a resolution
that the cwrent responsible entity should be removed and a
resolution choosing a company to be the new responsible entity.”

Neither s 601FL or 601FM allowed the meeting which took place on 13 June 2013,
The opening words of each of those sections describe a circumstance which did not
exist. Section 601FL allows a meeting, “if the responsible entity of a registered
scheme wants to vetive”, The first respondent did not want to retire as responsible
entity, it wanted to test, or defeat, Trilogy’s application to the Court to be appointed
as new tesponsible entity. Section 601FM allows a meeting “if members of a
registered scheme want to remove the responsible entity”. Here no members of the
registered scheme who wished to remove the responsible entity called the meeting.
Insofar as there was any relevant state of mind of any member of this scheme, it was
the state of mind of the administrators of the first respondent in their capacity as
responsible entity of the CPIAL feeder fund, expressed on their behalf by the Trust
Company. The desire of the administrators was to remain as responsible entity.

Counsel for the fitst respondent argued that these introductory words in ss 601FL(1)
and 601FM(1) could not possibly be read as a teal requirement that there be a
subjective intention in terms of the literal meaning of the words. He asked
rhetorically how the subjective intention of numerous membets who purported to
act pursuant to s 601FM(1) might be determined, and what might occur if the
intention of some members was different from the intention of others. In terms of
s 601FL(1), I think it is quite clear that a subjective intention on the part of the
responsible entity is required, for the responsible entity must explain to the
members’ meeting the reason for its wanting to retire.* I do not see any reason for
interpreting the introductory words at s 601FM(1) differently,

2t

See ASIC'v Wellington Investment Management Limited & Anor [2008] QSC 243, per McMurdo J.
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In addition, as to s 601FM(1), ASIC says that the feeder fund CPIAL (whether
through the Trust Company or otherwise) was not entitled to take action under
Division 1 of Part 2G.4 for the calling of a members’ meeting because, returning to
the words of s 252B(1), above at [50], although CPIAL was a member with more
than five per cent of the units in the scheme, it did not have “at least five per cent of
the votes that may be cast on the resolution”, ASIC says CPIAL was an “associate”
of the first respondent within s 15(1)(a) of the Act: it was a person who was in
concert with the first respondent in calling the meeting and voting at it. Thus
CPIAL was precluded from voting because of the provisions of s 253E:

“The responsible entity of a registered scheme and its associates are

not entitled to vote their interest on a resolution at a meeting of the

scheme’s members if they have an interest in the resolution or matter

other than as a member. ...”

It may be accepted that the first respondent had an interest as, and in remaining as,
responsible entity of the scheme, which is an interest “other than as a member” for
s 253F of the Act2? Sections 12, 15 and 16 of the Act, set up a horribly complex
scheme for deciding who is an “associate” within the meaning of s 253E. However,
it seems to me that the decision of White J in Everest Capital Limited v Trust
Company Lid® is determinative of the position here. In my view, Trust Company
was not entitled to vote at the 13 June 2013 meeting because in voting its interest it
was acting as agent of the first respondent. Further, in any event, having regard to
the provisions of ss 12, 15 and 16 of the Act, it scems to me that s 15(1)(a) of the
Act applies and that the first respondent and Trust Company were relevantly acting
in concert, and that, in accordance with the decision in Everest,** s 16(1)(a) would

not apply.
Conclusions as to Meeting and Related Conduct

In my view it is plain that calling the meeting was a tactic by the first respondent
which had the aim of seeing off its rival for control of FMIF.® Real concerns are
raised in my mind by the misleading statements given in the information to
members. It is difficult to see any explanation for these matters other than that the
first respondent was pursuing its continuing control of the FMIF in a manner which
was at odds with the interests of the members. In the absence of any other
convincing explanation, I see the choice not to work with ASIC and not to hold a
meeting at a time which allowed resolutions as to winding-up at the same time as
resolutions as to the responsible entity, in the same light. The initial failure to
properly disclose to members the true nature of the limited financial securities
licence bears on this last point.

1 think it is very signiﬁcant that when Trilogy’s lawyers made a reasoned attack on
the statutory basis for the meeting, and when ASIC attacked both the material given
1o members and the statutory validity of the meeting, the first respondent refused to
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This is conceded by Ms Muller — Court Document 79, paragraph 66,

[2010] NSWSC 231 [77]ff.

[89]{f above.

1 should be careful in interpreting this (in isolation) as a marker of self-interest in the first
respondent’s administrators, rather than action in the interests of the members of the fund, because
ASIC certainly had a similar strategy in the interests of the members of the fund, Perhaps it is a
hindsight view to say that had an applications judge been persuaded to hear the point dealt with at [9]
to [20] of this judgment, a much simpler and cheaper solution was available.
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moderate its position, except inadequately in the question and answer document.
The law as to the validity of the meeting is complex, and misintetpretation of it
could readily be forgiven. However, the first respondent made little substantial
response to the matters raised by Trilogy and ASIC. I cannot understand why a
responsible entity acting solely in the interests of members would not attempt to
accommodate or moderate its position in light of those arguments and the objective
facts, Certainly by the time Trilogy had refused to consent to any appointment via
the meeting,? there was no utility in the meeting except perhaps as a poll to inform
the Court of what the members wanted, However, given the information which had
been provided to members, including the misleading information; the information
that Trilogy was not licensed to perform as responsible entity, and the information
that Trilogy would not consent to perform as responsible entity if appointed by the
meeting, any objective observer must have doubted the meeting’s use even as a poll.

From the underlined passages in the extracts at [52], [69] and [72] above, it can be
seen that the administrators insisted on the meeting as some sort of democratic right
in the members which the Trilogy application was designed to subvert. The
evidence of Ms Muller in cross-examination as to the justification for, utility of, and
likely outcome of the meeting was similar. She swore, as she had in her affidavit,
that she thought there was “an appreciable chance” that Trilogy would be elected as
responsible entity by the meeting. In cross-examination she said that was her view
at all times up until the vote closed?” Unless Ms Muller was using the word
“appreciable” to mean “very slight”, T have difficulty accepting that was her genuine
belief by the time members had been informed that Trilogy (a) did not have a
licence to operate as responsible entity; and (b) did not consent to do so. That the
first respondent insisted as it did on its position in relation to the meeting when
objectively it had become quite untenable to my mind demonstrates that the
interests of the members of the scheme were not at the forefront of the thinking of

those making the decisions,

Conduct of the Litigation

ASIC made a separate but connected submission that the first respondent’s conduct
of this proceeding has been over-zealous, It pointed to the volume of material filed
on behalf of the first respondent and the scope of issues sought to be agitated.28
ASIC submitted that there was a disproportion evident when the interests of the unit
holders were considered. It was said that a Beddoe™ application ought to have been
made, Tt is right that a responsible entity is a trustee under the Act, It is probably
also right that this matter has more of an urgent and commercial flavour than the
type of trust matter in which a Beddoe application is usually made. Nonetheless, in
my view the conduct of the first respondent in this litigation was combative and
partisan in a way which I see as reflective of the administrators acting in their own
interests to keep control of the winding-up of the FMIF, rather than acting in the
interests of the members.
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27
28

29

I accept there is no criticism of Trilogy to be made in relation to this stance, it was correct in saying
that the meeting was invalidly called.

t 1-54.
The Court file in this matter to 12 July 2013 showed 102 documents filed. These included aftidavits

of expert accountants and affidavits of considerable (some unjustifiable) size. There were many
more filed by leave at the hearing before me.
[1893] 1 Ch 547,
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The affidavit of Hellen (Court Document 40) was relied upon by ASIC as an
illustration of the attitude it complains of. Tt was said that the affidavit was at no
time likely to provide much assistance to the Court. Mr Hellen gives expert
evidence as a forensic accounting specialist, with extensive expetience as a
liquidator. He was briefed to prepare a report regarding Trilogy’s financial position,
From Mr Hellen’s recitation of his instructions, it appears that solicitors acting for
the administrators of the first respondent were concerned about a contingent Hability
in the amount of $81 million in Trilogy’s accounts, and were concerned otherwise
to have Mr Hellen identify avenues of further investigation, either in relation to that
matter ot otherwise, as to whether Trilogy had a sound financial position.
Mr Hellen was briefed “on the evening of 29 April 2013” and expresses resetvation
that he has had “very limited time” to undertake his assessment. His affidavit was
filed on 2 May 2013. He heavily qualifies his report saying that it is based on
interim and annual financial reports but he has seen few underlying documents.

Mt Hellen comes to the unremarkable conclusion that if litigation against Trilogy,
in which an amount of $81 million was claimed, were to go against Trilogy, Trilogy
would be driven either to rely upon insurance or seek indemnity fiom a managed
fund of which it was responsible entity, Mr Hellen could not assist with an opinion
as to whether those sources would allow Trilogy to pay a judgment of $81 million.
Nor could he give any further useful information about Trilogy’s financial position:
it had an excess of assets over liabilities and made a small operating profit.

Before the conclusion of the hearing before me, judgment was given in Trilogy’s
favour in the litigation concerned and an appeal against that judgment was lodged
and then withdrawn, so the substance of Trilogy’s financial position did not concern
me. Had it concerned me, Mr Hellen’s report would not have been any more use to
me than my own examination of the financial accounts with which he was briefed.
Nor really could it have been expected to be. It seems an extravagant use of

members’ funds.

An associated point is that in contrast to the highly qualified and inconclusive report
by Mr Hellen, one of the administrators, Muller, swears at Court Document 46,
paragraph 74, that Trilogy will not be able to pay the judgment debt if it loses the
relevant litigation. It is hard to see this statement as anything other than
unprofessionally robust and partisan when it is compared to Mr Hellen’s
conclusions, Tt is significant that it is a statement squarely within Ms Muller’s area
of professional expertise as a liquidator. Not only that, it is in a part of her affidavit
where she swears that material published by Trilogy and its solicitors contains
“pumerous statements” that are “either false or misleading” — Court Document 46,
paragraph 68. There was no argument before me that Trilogy and its solicitors have
published false or misleading statements, These ave serious allegations, especially
when made against professional people. More material of similar flavour is found
in the same affidavit at paragraph 77.

Solicitors acting for the first vespondent filed an affidavit of over 800 pages — Court
Documents 16, 17 and 18 — which was of such marginal relevance that it was not
referred to in either written or oral submissions by any party, Further, Court
Document 52, which itself has over 100 pages of exhibits, is a solicitor’s affidavit
which was read on the hearing before me but was little more than combative and
querulous commentary on the litigation. Separately, the description in this affidavit
of the enotmous amount of affidavit material exchanged and the late hours and
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weekend work by solicitors, reveals a worrying scenatio as to litigation costs in
circumstances where the first respondent ought firmly to be keeping in mind the
interests of members of an illiquid, and perhaps insolvent, fund.

Ms Muller’s affidavit, which is Court Document 79, is charactetised by the sort of
sniping and argumentative passages which one would hope not to find in any
affidavit, let alone an affidavit of someone who is an officer of the Court and a
trustee acting on behalf of others — see for example paragraphs 11, 14(c), 22, 66, 75
and 81. It is evident from that affidavit that she is acting very much in the legal
arena — she swears responses to written submissions on intetlocutory applications
and swears to circumstances where she and her solicitor participate in telephone
conversations with other solicitors, the content of which conversations was
contentious before me.

I will not go on to multiply examples. However, there are many, both in the
affidavits filed on behalf of the first respondent, and in the correspondence it and its
solicitors undertook.

Conflicts and Potenti%l Conflicts of Interest

In Re Stewden Nominees No 4 Pty Ltd*® Bowen CJ in Eq rejected the appointment
of a liquidator who was a member of a firm which had audited the company’s
accounts in the past. He said that there was the potential for conflict if, for example,
the liquidator had to take action which called into question the prior accounts of the
company, He said, “It is important that a liquidator should be independent, and
should be seen to be independent (Re Allebart Pty Ltd [1971] 1 NSWLR 24, at

p 30)'”

Similarly in Re Giant Resources Limited®' Ryan J said:
«.., a liquidator should not be put in a position where his
independence might be open to challenge. It is of the greatest
importance that there should be no possibility of criticism attaching
to one of the Court’s own officers on the ground of a conflict of
interest. The liquidator needs to be seen to be independent in any
matter which his duties as liquidator may require him to investigate.”

Lastly, in Handberg v Cant®” Finkelstein J said:

“If there are, or are likely to be, disputes between companies in
liquidation that are under the control of one liquidator then as a
general rule different persons should be appointed as liquidator to
each company [authorities omitted]. This is not to say that it is
inappropriate to appoint one person as a liquidator of a group of
companies or companies that are closely connected [authorities
omitted]. But once the likelihood of conflict becomes apparent it is
necessary to take action.”

Both Shotton and Trilogy advance a number of factual scenarios as illustrating that
if the current administrators of the first respondent were to wind up FMIF they
would face actual and potential conflicts of interest.
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[1975] 1 ACLR 185, 187.
[1991] 1 QAR 107, 117.
[2006] FCA 17, [14].
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Under the constitution of FMIF the responsible entity is entitled to a management
fee of up to 5.5 per cent per annum of the value of the assets of the fund, The
administrators swear that they will not pay the first respondent this management fee
from FMIF. Thete would no doubt be difficulties and expense involved in valuing,
and throughout the course of a winding-up, revaluing, the assets of FMIF in otder to
calculate the management fee, but it would not be impossible. In circumstances
where both the fitst respondent and FMIF are being wound up and there is doubt as
to the solvency of both, there is at least a potential conflict to be resolved between
the desire of the creditors of the first respondent and the interests of the FMIF.

The evidence as to what the administrators will do as to this fee is rather vague and
not adequately documented.®> While the administrators say they have “agreed” not
to charge a management fee, I do not know who that agreement was with. 1am not
convinced that any arrangement they have made in relation to management fees
would be sustainable if there were real pressure exerted by creditors of the first
respondent.

Tt has been mentioned that there are three feeder funds to FMIF, two controlled by
the first respondent as responsible entity, and one by Trilogy as responsible entity.
FMIF categorises its feeder fund members as a sepatate class of investors (class B
investors), as it is entitled to do under its constitution, While the first respondent
(before administration) suspended distributions to unit holders from 1 January 2011,
there were distributions of nearly $17 million to class B unit holders in the year
ending 30 June 2012. From the evidence given before me,* it appears this was an
accounting exercise, undertaken because the feeder funds accounts did not balance
without such a distribution, This rather illustrates that the first respondent (before
administrators were appointed) was facing a conflict between its duties as
responsible entity of FMIF and as responsible entity of the feeder funds.

It is no criticism of the current administrators that they have not, in the short time
available to them, formulated their position in relation to this distribution, The
administrators concede that it may need to be investigated and that it may give rise
to a claim on behalf of some unit holders of FMIF. “Undoing” the transaction
would be difficult because almost $16 million of the distribution has been
reinvested into the FMIF on behalf of class B unit holders, diluting the interests of
other members. This was conceded by Mr Park in cross-examination, though he
swore to the contrary in his affidavit.®

I think this issue of distribution to B class sharcholders illustrates the potential for
conflict between the interests of the feeder funds and the FMIF if one responsible
entity has charge of all of them. There is potential for this type of conflict to arise
again, including in attempts to undo the 2012 fransaction should it be found
necessary. In this respect, Trilogy is the responsible entity of one of the feeder
funds owning 20 per cent or so of units in the FMIF and the potential for conflict
would apply as much if Trilogy were the responsible entity of FMIF, or the
liquidator of TMIF.

There are further issues which may arise as between FMIF and the first respondent.
In both 2011 and 2012 the fund paid around $5 million to the first respondent as
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See Note 3 to the accounts at p 173 of the exhibit bundle to Court Document 2 and ¢ 2-18,
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“loan management fees”. There may be a question as to the legitimacy of these
payments under the constitution of FMIF, as they seem to be in addition to
management fees, and on their face do not seem to have been expenses. Once again
the administrators have not yet formed a concluded position as to this, but
acknowledge the potential for an overpayment, and acknowledge that the process of
reversing the entries may prove to be complex,36 though again Mr Park originally
swore to the contrary.

Trilogy relies upon an affidavit read by the first respondent sworn by Mr Corbett.
He swears that the first respondent had not obtained valuations for most of the
properties over which FMIF had mortgage security “for at least two years preceding
the appointment” of the current administrators. It may thus be that management
fees have been based on valuations which are too high. Any claim to recover such
overpayments may involve a conflict between duties to the creditors of the first
respondent and duties to the members of FMIF if the person liquidating both the
first respondent and FMIF is the same person.

Further Trilogy says that from 2002 there were changes made to the constitution of
the FMIF without meetings of members, which increased the maximum loan to
value ratio for lending by FMIF. It increased from 66 per cent in 2002 to 85 per
cent in 2006, The power of the responsible entity to make changes to the
constitution without a meeting of members was a limited one — it could only make
changes which would not adversely affect unit holders’ rights. Trilogy points to this
as a potential basis for a claim on behalf of members of the fund against the first

respondent, or its directors,

With a broad brush, Trilogy identifies around $168 million of related party
transactions which it says, in a very general way, might give rise to the possibility
of conflicts between the fund and the first respondent.

Trilogy also says that because of the spectacular collapse of the value of assets
under management during 2008-2009 there may be legal claims, for example in
negligence, which the FMIF has against the first respondent as responsible entity.
On the material before me this seems quite speculative. No proper investigations
have been undertaken by any patty at this stage. Obviously there is the potential for
conflict if such a claim were to be made because it appears that the current
administrators will be the liquidators of the first respondent and will have to
adjudicate on any proof of debt lodged by or on behalf of investors in FMIF, Were
there to be litigation, they would be on both sides of the record. In that regard I note
that the Trilogy interests have been active in lodging proofs in the administration
but cannot give any idea as to the quantum of the amounts claimed, or the basis
upon which they are said to be owing,

On beha!f of Shotton it was said that the responsible entity may have engaged in
joint lending between FMIF and other funds controlled by the first respondent as
responsible entity before administrators were appointed. On the material before me,
this seemed a rather academic proposition.

Counsel for the first respondent emphasises the fact that in all the cases discussed
above the conflict of interest identified is potential only, and in some of the cases
very little material can be put before the Court. That may be accepted, but I am not
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of the view that the matters raised by Trilogy or Shotton are academic or theoretical
only.

The administrators say that if it became necessary, because of a conflict, vatious
measures could be put in place to deal with any conflict which actually arose. If a
conflict were identified by the administrators, they swear that they would seek legal
advice. They swear that an option would be to approach the Court. They swear that
a special purpose liquidator could be appointed to the first respondent company if
that became necessary. Counsel for the first respondent said that if there were to be
litigation between the feeder funds and the first respondent, Trilogy could be
appointed as a representative defendant for the feeder funds so that the litigation
could continue with an independent contradictor. In any given scenatio the
administrators postulate solutions involving their preferring to continue as
liquidators of the FMIF and jettisoning any other role.

The solicitor appearing for Mr Shotton points out this is consistent with the
administrators’ desire to retain control of the FMIF. The endeavours of the first
respondent do have this flavour about them, At the conclusion of the hearing one of
the alternative draft orders they proposed was that the ASIC and Shotton
applications be dismissed on the administrators’ undertaking to do all things
necessary to secure independent liquidators to the first respondent company and to
Administration. No notice of any such thing had been given at any prior time
during the proceeding, and I was not convinced that there had been any
consideration of the separate interests of the first respondent company or
Administration,”” and the effect that such a proposed order would have on those
companies in terms, for example, of wasted: costs to date, It may be that those
companies have less assets than the fund, but 1 was told that the first respondent
company had assets of around $7 million. I'had no basis to assess how much of the
administrators’ planned charges related to the first respondent company and to
Administration; what proportion of that would be wasted if new administrators or
liquidators were appointed to those companies, and what proportion that waste of
cost would bear to the overall picture of those conmpanies’ liquidations. It seemed to
me that the administrators were acting without regard to the interests of those
companies in order to propose a situation where there could be no possibility of
potential conflicts clouding their continuing control of FMIF,

Counsel for the first respondent made a submission that it is a fundamental part of
any liquidator’s task to deal with conflicts of interest which may arise from time to
time, including on the adjudication of claims, and in that respect, a liquidator’s role
can involve adjudication. That is right no doubt as a general proposition. Inote that
in Shephard v Downey® Judd J preferred to appoint an independent liquidator rather
than a liquidator with similar potential conflicts as raised here. He made the point
that, even though it might be possible to manage potential conflicts through
undertakings and directions in the future should they arise, his preference was to
forestall such a process by having the appointment of someone independent from

the start.*
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See argument as to this at tt 3-40ff.

[2009] VSC 33 [134]. A
Note: This discussion of Judd J ocecurred in circumstances where he had determined {and it was

uncontroversial in the case before him) that an appointment ought to be made under s 60INF(I), viz
it was necessary that someone be appointed to take responsibility for the liquidation other than the
responsible entity because the responsible entity itself conceded it was not capable of undertaking the
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The first respondent submitted that the administrators would have a statutory duty
as liquidators of the fund to properly investigate and pursue claims against the first
respondent and that there was no basis for thinking they would not pursue this duty
“independently, professionally and with due care”. In my view, the material
discussed as to the conduct of the members meeting on 13 June 2013; interaction
with ASIC, and the conduct of this litigation do give a basis for thinking otherwise.
At paragraph 33 of Court Document 79 Ms Muller swears that she is aware of the
need to, “remain astute to ensure that, as the administration continues, no conflicts
arise, whether potential or actual. We intend to seck advice from solicitors ...” She
names the two firms of solicitors who had charge of the correspondence relating to
the 13 June 2013 meeting, At paragraph 34 of that affidavit Ms Muller says, “As 1
have explained in paragraphs 12-30 above, my and Mr Park’s current understanding
is there are no such conflicts exist or are likely to arise”. I do not think it can be
said on any objective view of the evidence that conflicts are not likely to arise. Ido
not have confidence that the administrators would adequately identify and deal
fairly with conflicts if they were to arise.

Were it just that there was a real potential for conflicts of, interest to arise in the
future, 1 like Judd J in Shephard v Downey — see [115] above — would prefer an
independent liquidator for the fund, Like Fryberg J in Re Orchard Aginvest Ltd
(above), I would see this as desirable. But I would accept, as he did in that case,
that that would not be enough to give me power to make an order pursuant to
s 60INF(1). It would not be necessary. In this case there is more. The
administrators of the first respondent have, in my view, demonstrated a
preparedness to act in a way inconsistent with those owing duties as responsible
entity and trustee under the Corporations Act. My view is that they have preferred
their own commercial interests to the interests of the fund. This is demonstrated in
the conduct I have outlined above in relation to the 13 June 2013 meeting; their
dealings with ASIC, and their conduct with this litigation. Tt extends to the point
where both administrators have sworn to matters which they either conceded were
wrong in cross-examination — [104] and [106] above — or in my view are not
consonant with reality — [62], [88], [93] and [116] above. In a winding-up where
conflicts might well arise, and may involve questions of some complexity, I feel no
assurance that the current administration would act propetly in the interests of
members of the fund in identifying those issues or in dealing with them. In my
view, that makes it necessary that someone independent have charge of winding-up
FMIF pursuant to s 60INF(1) of the Act.

In a submission alternative to his main submission on the hearing, counsel for the
first respondent advanced a draft order which would provide for an independent
person to have some oversight of the first respondent during the time that the first
respondent as responsible entity wound up the FMIF. The idea was that the first
respondent would consult with, and report to, that independent person and that the
first respondent would not, without the consent of that independent person, bring or
defend legal proceedings or dispose of any secured property. The independent
person was to be given, “on receipt” any written claim or demand against the fund
and have full power to inspect the books and records of the fund. The first
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liquidation. Thus the discussion to which I vefer by Judd J occirred in the context where he had
found it was necessary to appoint someone, and in those circumstances prefeired to appoint someone
independent, He did not come to the conclusion that it was necessary to appoint somebody under
s 601NF(1) because of potential conflicts of interest.

Written submissions, paragraph 60.
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respondent offered to comply with any written directions of the independent person
as to winding-up of the fund. The submission was that this was the minimum
necessaty direction to be given under s 601NF(2).

The difficulty 1 have with the type of reporting envisaged by that order is that it
depends, except in some few defined circumstances, on the administrators
recognising that a matter is one worthy of report to the independent person, and
making a full and fair report of the facts which the independent person would need
to judge whether or not action should be taken on behalf of the fund, and whether or
not there were conflicts arising which might necessitate action being taken. In
addition, it is easier to compel the administrators in such a situation to report
positive acts to the independent supervisor than to attempt to define circumstances
in which they ought to discuss issues and concerns arising in the winding-up where
they propose to take no action, For these reasons I am not convinced that such an
order would allay the concerns which the administrators’ conduct raises. I think
that more is necessary to ensure that the winding-up of the first respondent proceeds
regularly in accordance with the constitution of the fund and the law.

¥
Who Ought to be Appointed

There was some controversy as to who ought to be appointed. ASIC nominated
liquidators who had the lowest schedule of rates of all those before me, That is
certainly something in their favour. Although, when fees are charged on an houtly
basis, efficiency and effectiveness in wotk practices will probably have more impact
on the overall bill than rates alone. The costs of ASIC’s nominee were not much
less than the person put forward by Mr Shotton — David Whyte, liquidator, Trilogy,
a major interested party, supported Mr Whyte in the event that it was not appointed,
and I think that is of some significance. Mr Whyte, like all the proposed candidates,
is well qualified for the job but I note that he has particular experience in a similar
fund winding-up pursuant to s 601NF(1) — Equititrust, It was faintly suggested that
he had a conflict which would prevent him acting but I do not accept that is so. In
all the circumstances, I think he ought to be appointed to take responsibility for
ensuring that the FMIF is wound up in accordance with its constitution pursuant to

s 60INE(1).

The provision at s 601ND(1) which allows a Court to direct that the responsible
entity winds up a scheme, and the provision at s 601NF(1) which allows a Court to
appoint a person to take responsibility for ensuring a registered scheme is wound up
in accordance with its constitution do not, to my mind, sit happily together, In
particular they give the distinct potential for two separate sets of insolvency
practitioners to charge a distressed fund. My view in this case is that Mr Whyte
should in substance and effect conduct the winding-up of the fund. In Equititrust
that was the view of Applegarth J and he used a mechanism — constituting the
person charged with winding the scheme up as receiver — to give that person the
necessary powers. It was not contended by Shotton or Trilogy that I should make
any different order in this case. Trilogy said I ought not appoint a receiver because
to do so would damage the way the fund was perceived by creditors and by those
who might potentially buy its assets. In circumstances where Deutsch Bank has
already been appointed as receiver and where the responsible entity of the fund is
itself in administration, and likely to be in liquidation, 1 am not deterred by this
consideration. The fact of the matter is that the fund has reached a point where it
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must be wound up. T will appoint Mr Whyte receiver of the property of the fund
under s 60INF(2) of the Act.

The first respondent argued that receivers ought not be appointed under s 1101B of
the Act (on ASIC’s application) because the breach which ASIC relied upon to give
it power to ask for the appointment of receivers was one committed before
administratots were appointed and one which itself did not justify this relief. For
those reasons I do not rely upon s 1101B of the Act in appointing Mr Whyte as
receiver.

1 now deal with two remaining matters raised in argument.

Wishes of the Members

Tt is uncontroversial that the Court should have regard to the wishes of members of
a scheme such as this when deciding its fate. In this regard the first respondent
urged that I should interpret the results of the vote of the meeting of 13 June 2013 as
indicating that the members did not want Trilogy as responsible entity. Only about
45 per cent of those eligible to vote at the meeting participated in it. Of that group
20 per cent abstained (almost entirely the feeder funds). Of the 25 per cent of
members who voted, around 24 per cent voted against the motions. I find the result
of the meeting of very limited assistance. Information given to the members by the
first respondent before the meeting was misleading in several respects. As well, it
was to the effect that Trilogy did not have the correct financial services licence
tequired to run the fund. That was correct at the time but is no longer correct. The
members voting at the meeting had been told that Trilogy did not consent to be
appointed as responsible entity at the meeting. In those circumstances one wonders
that any votes were cast in favour of Trilogy.

Some members of the fund appeared on the hearing, The Bruces have an
investment of around $144,000 in the fund. Mt Shotton also has a relatively small
investment in the fund. Two additional members — Nunn and Byrne — have small
investments in the fund. They supported the first respondent on the application,
My Nunn apparently worked for the fitst respondent for eight or nine years.

As responsible entity of the wholesale mortgage income fund Trilogy has around
20 per cent of the total units in the fund, equating to around $74 million worth of
units. The balance of the fund (somewhat over 50 per cent) is held by individual
investors with investments ranging between $1,000 and $8 million. Trilogy’s views
are therefore significant,! '

While T have been astute to recognise the interests of members of the fund, it must
be acknowledged that my decision is grounded more on substantive matters than on
attempting to implement the wishes of any particular member or group of members.

41

Trilogy relies upon an affidavit of a solicitor which purposes to show that members support Trilogy
as responsible entity. However, it is remarkable for what it does not say, There is no information as
to how the members were prompted to express their views or what information they had about the
issues in dispute before me, It is of little assistance.
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Waste of Work

On behalf of the first respondent it is said that to charge any person other than the
current administrators with the winding-up of FMIF would be to waste the cost of
the work which the administrators have performed to date. Quite clearly when the
nature of the work performed to date is considered, not all of it would be wasted.*
The current administrators say they would co-operate with anybody who is charged
with responsibility of winding-up the fund, and indeed it would be absolutely
extraordinary if they did not. The current administrators were appointed in March
2013. They have been restrained from commencing a winding-up pending the
outcome of this proceeding. It appears that any winding-up will take some years,
so that while there may indeed be waste, the proportion is likely to be small in the
overall cost of the winding-up. Fees to date have not been charged, but it is sworn
that as at 27 June 2013 the administrators propose to charge the fund $960,756 and
an unspecified part of $1,174,399 they have notionally charged to the first
respondent company, There is nothing to show what has been achieved for those
proposed charges. The administrators accept their charges must be approved by the
company or the Court. 1 very much doubt that most of the costs of the 13 June 2013
meeting would be approved as necessary and appropriate and I have doubts as to
some of the costs of this litigation.

Bearing all these points in mind, I cannot see that the potential for some wasted fees
would deter me from making an appointment under s 601NF(1).

I will ask the parties to bring in minutes of order. I will hear submissions on costs.

£

See cross-examination, tt 2-23f%.
Ms Muller swears an estimate of three years.
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SUPREME COURT OF QUEENSLAND

REGISTRY:  Brisbane
NUMBER: 3383 of 2013

Applicants: RAYMOND EDWARD BRUCE AND VICKT PATRICIA BRUCE
AND
First Respondent: LM INVESTMENT MANAGEMENT LIMITED

(IN LIQUIDATION) ACN 077 208 461 IN ITS CAPACITY
AS RESPONSIBLE ENTITY OF THE LM FIRST MORTGAGE

INCOME FUND
AND
Second Respondent; THE MEMBERS OF THE LM FIRST MORTGAGE
INCOME FUND ARSN 089 343 288
AND
Third Respondent: ROGER SHOTTON
AND
Intervener: AUGSTRALIAN SECURITIES & INVESTMENTS COMMISSION
ORDER
Before: Justice Dalton
Date: 21 August, 2013

Initiating document: Application filed 29 April, 2013 by Roger Shotton and Application filed 3 May
2013 by Australian Securities and Investments Commission (“Applications”).

THE ORDER OF THE COURT IS THAT:

1. Pursuant to section 60IND(1) (a) of the Corporations Act 2001 (Cth) (“the Act”) LM Investment
Management Limited (Administrators Appolnted) ACN 077 208 461 (“LMIM”) in its capacity as
Responsible Entity of the LM First Mortgage Income Fund is directed to wind up the LM First
Mortgage Income Fund ARSN 089 343 288 (“FMIF”) subject to the orders below.

ORDER TUCKER & COWEN
Form 59 R.661 Soficitors

Level 15

15 Adelaide Street

Brisbane, Qld, 4000.

Filed on behalf of the Third Respondent Fax: (07) 300 300 33
\W\Tesvrexch\data\RadixDM\Documents\MatterDocs\1301759\00558945.doc
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Pursuant to section 60INF(1) of the Act, David Whyte (“Mr Whyte”), Partner of BDO Australia
Limited (“BD0”), is appointed to take responsibility for ensuring that the FMIF is wound up in
accordance with its constitution (“the Appointment”).

Pursuant to section 60INI(2), that Mr Whyte:-
(a) have access to the books and recotds of LMIM which concern the FMIF;

(b)  be indemnified out of the assets of the EMIF in respect of any proper expenses incurred
in cartying out the Appointment;

(©) be entitled to claim remuneration in respect of the time spent by him and by employees
of BDO who perform work in carrying out the Appointment at rates and in the sums
from time to time approved by the Court and indemnified out of the assets of the FMIF
in respect of such remuneration,

Nothing in this Order prejudices the rights of:
(a) Deutsche Bank AG pursuant to any securities it holds over LMIM or the FMIF; or

(b)  the receivers and managers appointed by Deutsche Bank AG, Joseph David Hayes and
Anthony Norman Connelly.

Pursuant to sections 601NF (2) of the Act, Mr Whyte is appointed as the receiver of the property of
the FMIF,

Pursuant to sections 601NF (2) of the Act, Mr Whyte have, in relation to the property for which he
is appointed receiver pursuant to paragraph 5 above, the powers set out in section 420 of the Act.

Without derogating in any way from in any way from the Appointment or the Receiver's powers
pursuant to these Orders, Mr Whyte is authorised to:

(a)  take all steps necessary to ensure the realisation of property of FTMIF held by IM
Investment Management Limited (Administrators Appointed) ACN 077 208 461 as
Responsible Entity of the FMIF by exercising any legal right of LM Investment
Management Limited (Administrators Appointed) ACN 077208461 as Responsible
Entity of the FMIF in relation to the propetty, including but not limited to:

(i) providing instructions to solicitors, valuers, estate agents or other consultants
4s are necessary to negotiate and/or finalise the sale of the property;

(i)  providing a response as appropriate to matters raised by receivers of propetty of
LMIM as Responsible Entity of the FMIF to which receivers have been
appointed;

(iif)  dealing with any creditors with security over the property of the FMIF including

in order to obtain releases of security as is necessary to ensure the completion-

of the sale of property;

{(ivy  appointing receivers, entering into possession as mortgagee or exercising any
power of sale; and

\W\Tesveexch\data\RadixDM\Documents\MatterDoes\L 301 759\00556945.doc
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8.
(a)
®)

9.

EMIF.

10.

IT IS DIRECTE

1L,

12,

Signed:

(b)

e

W) executing contracts, transfers, releases, or any such other documents as are
required to carry out any of the above; and

bring, defend or maintain any proceedings on behalf of FMIF in the name of LM
Investment Management Limited (Administrators Appointed) ACN 077 208461 as is
necessary for the winding up of the FMIF in accordance with clause 16 of its
constitution, including the execution of any documents as required and providing
instructions to solicitors in respect of all matters in relation to the conduct of such
proceedings including, if appropriate, fnstructions in relation to the settlement of those
actions.

The First Respondent must, within 2 business days of the date of this Order.

send an email to all kniown email addresses held by the First Respondent for Members of
the FMIF notifying of Mr Whyte’s appolntment, and a copy of this Order; and

make a copy of this order available, in PDF form, on:

@) its website www.Imaustralia.com, together with a link to the www.bdo.com.au
website;

(i) its website www.lminvestmentadministration.com, together with a link to the
www.bdo.com.au website.

The costs of the Third Respondent, Roger Shotton, of and incidental to the Applications,
including reserved costs, shall be assessed on the indemnity basis, and shall be paid from the

All other questions of costs of or incidental to the Applications and the Application filed 15 April

2013 by Raymond and Vicki Bruce are adjourned to a date to be fixed by the Cout.

D THAT:

Any application for the costs of complying with subpoenas issued in the proceedings are
adjourned to a date to be fixed, and any time limitation imposed by rule 418 (5) of the UCPR is
extended pursuant to rule 7 of the UCPR, to allow for the hearing of any such application at the
date to be fixed.
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Tel: +61 7 3237 5999

Fax: +61 7 3221 9227 Level 10, 12 Creek St
www.bdo,com.au Brishane QLD 4000
GPO Box 457 Brisbane QLD 4001
Australia

TO THE INVESTOR AS ADDRESSED

15 October 2013

LM FIRST MORTGAGE INCOME FUND

(RECEIVERS AND MANAGERS APPOINTED) (RECEIVER APPOINTED)
ARSN 089 343 288

(‘the Fund’ or ‘MIF’)

| refer to my report dated 27 August 2013 and now provide my second update to investors in relation to
the winding of up of the Fund, as follows.

1. Refinance of Secured Creditor

Since my last report, | have been trying to secure a refinancing of the secured creditor in order to
reduce the ongoing interest costs and avoid any duplication of fees between McGrathNicol and BDO.

I have received an offer from BOQ for a facility of up to $25M in this regard which would result in the
interest rate and other costs of the facility reducing from 21% to 12% per annum.

This would result in the retirement of the Receivers and Managers appointed by the secured creditor
which will save on any duplication of costs. That said, the Receivers and Managers from McGrathNicol
and BDO have been working well together to ensure there was little overlap in this regard.

Based on the cashflows prepared by McGrathNicol from their knowledge of the assets and current
status of disposal, and where the funding is forecast to be repaid in full by 31 January 2014, | have
estimated that there will be a saving of approximately $300,000 plus any saving in duplication of
Receivers costs.

It should be noted however that this is after having to pay a negotiated reduced settlement amount to
the secured creditor in respect of a make whole interest payment that had been agreed to by the then
Administrators of the responsible entity, John Park and Ginette Muller of FTl on 2 April 2014.

The refinancing however is conditional on KordaMentha, who are trustees of the LM Managed
Performance Fund, acknowledging that they will not seek to impugn the BOQ securities and bearing in
mind they have put me on notice of a potential claim for breach of duties. KordaMentha have so far
refused to provide the requested letter (although are reconsidering their position) and therefore the
refinance may not now be able to proceed. | will confirm the position in my next report to investors.

BDO Business Recovery & Insolvency (QLD) Pty Ltd ABN 90 134 036 507 is a member of a national association of independent entities which are all members
of BDO Australia Ltd ABN 77 050 110 275, an Australian company limited by guarantee. BDO Business Recovery & Insolvency (QLD) Pty Ltd and BDO Australia
Ltd are members of BDO International Ltd, a UK company limited by guarantee, and form part of the international BDO network of independent member
firms.




2. Realisation of Assets |

In order to avoid duplication of costs and to ensure strategies could be developed for all assets,
including those where realisations were unlikely to be achieved during McGrathNicol’s appointment, it
was agreed between us that BDO would concentrate on seven “longer term” assets in the retirement
village and aged care sectors and which represent in excess of 50% of the value of the Fund.

BDO has particular expertise in this sector and | have been assisted by our in house professionals in this
respect. To date this has included site visits to the facilities in Victoria, Tasmania, South East Qld and
Northern NSW as well as meetings with the management teams at the sites.

Valuations are in course for some of the assets and a review of the historical financial information and
forecasts is being undertaken.

McGrathNicol has been progressing with the realisation of the other assets and | have discussed their
strategies in relation to each asset so that the management of these matters can be transitioned
smoothly.

3. Estimated Return to Investors

Several valuations are awaited on some of the assets in order to better determine the likely return to
investors.

Prior to my appointment on 8 August 2013, and as advised in my first report to investors dated 27
August 2013, FTI had prepared a detailed analysis of the estimated cashflows from each asset and the
estimated return to investors,

The full file in this respect has not been made available to me however | have received a summary that
shows total net cashflows of approximately $185M from the realisation of the assets.

After costs, FT! has estimated a return to investors of approximately 27 cents in the §.

As further valuations are received and assets sold, | will update the estimated return and advise
investors as the position changes.

As outlined above, | have not reviewed all of the assumptions used as | have not been in control of the
Fund, and the estimate may materially change once | have updated the position.

4, Funds Held in Trust

There is approximately $8M presently held in a solicitors trust account in relation to amounts paid by
residents of the retirement villages/aged care facilities to enter into loan/lease arrangements at the

centres.

These funds have not been able to be released because the Administrators and Receivers and Managers
have been concerned about the ongoing potential personal liability to repay the loans when the
resident leaves the centre.
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With the agreement of McGrathNicol, | have therefore instructed my solicitors to take the appropriate
steps so that | can execute the agreements without incurring personal liability and to allow the funds
to be released.

| am hopeful that this may be able to occur within the next month.

5. Audited Accounts

I have been in discussions with FTI and ASIC in relation to whether or not there is a need to undertake
an annual audit of the Fund during the course of the winding up.

FTI’s initial view was that an audit was required.

There is case law however to support the proposition that an audit is only required upon completion of
the winding up.

The cost of the audit for the 2012 financial year was approximately $500,000 and therefore | am keen
to ensure unnecessary costs are not incurred to the detriment of investors especially when it could
take three or four years to complete the winding up. The saving for investors therefore could be well
in excess of $1M,

| am currently awaiting confirmation from the ASIC that they will take no action in relation to the non
provision of the audited accounts.

During the course of the winding up | will report all receipts and payments to investors and regularly
update the valuations of the assets and estimated return to investors.

6.  Appeal Lodged by FTI

| attach correspondence received from Russells solicitors, acting on behalf of the Liquidators of LM
Investment Management Ltd (In Liquidation) together with associated correspondence in respect of the
Liquidators decision to appeal the court’s decision that led to my appointment as Receiver of the
fund’s assets and person responsible to ensure it is wound up pursuant to its constitution. This also
includes correspondence relating to the “make whole” provision agreed to by the Liquidators that was
referred to in Russell’s correspondence.

The Liquidators have sought for the appeal to be expedited and a hearing date of 28 November 2013
has been set down in this respect.

Investors will note that the notice of appeal at page 9, paragraph 7, has reference to me having a
conflict in my duties as | was a liquidator of a debtor company at the time of my appointment.

Although | did not have a conflict of interest under the Corporations Act 2001, to remove any
perception of a potential conflict | arranged, at BDO’s cost, for a replacement liquidator to be
appointed to two borrower entities in this respect,

The judge at paragraph 120 of her judgement dated 8 August 2013 (a copy is on the website
www.Imfmif.com) noted that “It was faintly suggested that he had a conflict which would prevent him

acting but | do not accept this is so”.
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7. Reporting to Investors

Reports will be distributed to investors, initially monthly, in accordance with the preferred method of
correspondence recorded for each investor on the Fund’s database. In order to assist in reducing
distribution costs, it would be appreciated if as many investors as possible could provide an email
address in this respect. Please use the details below to advise us in this regard.

8. Receiver’s Remuneration and Expenses

| attach a summary of my current remuneration and outlays for the period from my appointment to 4
October 2013. My remuneration incurred during this period totals $151,764.25 plus outlays of
$24,753.43 plus GST.

The fees have been incurred in respect of general matters pertaining to our appointment and key areas
of the Fund, these being the retirement villages and the refinance of the secured creditor. The work
undertaken to date includes;

e Attending the retirement villages/aged care facilities to view the facilities and meet with
onsite management;

¢ Undertake a financial review of the retirement villages to assist in determining the strategy for
achieving the optimum return for investors;

o Meetings and correspondence with McGrathNicol and LM staff in relation to the strategies for
the realisation of the loan book and in respect of legal actions on foot;

e Negotiations with the secured creditor in relation to the refinancing of the facility;

e Review of facility and security documentation and negotiations and meetings with BOQ, our
solicitors and Korda Mentha and their advisors in respect of the refinancing;

¢ Liaising with the secured creditor to obtain a reduction in their “make whole” provision.

Approval of my fees will be the subject of an application to court in due course. A copy of my
application in this respect will be posted to the website www.lmfmif.com and investors will be notified
when the application has been lodged.
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9. Queries

Should unit holders require further information, please contact either Investor Relations or BDO on the

details provided below.

Investor Relations

Phone: +61 7 5584 4500

Fax: +61 7 5592 2505
Email; mail@lmaustralia.com
BDO

GPO Box 457

Brisbane QLD 4001

Phone: +61 7 3237 5999
Fax:  +617 3221 9227
Email: enquiries@lmfmif.com

Yours faithfully

“David Whyte

Receiver
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David WhEe

From: David Whyte

Sent: 14 October 2013 12:35 PM

To: ‘Park, John'; Muller, Ginette

Cc: Joanne Kedney

Subject: RE: LM Investment Management Limited (In Liquidation) (Receivers and Managers
Appointed)

John

| had delayed responding to you as | had wanted to confirm the refinancing had taken place. BOQ has approved the
facility and the facility and security documentation was executed with settlement set for 4 October 2013.
Unfortunately this has been delayed awaiting a requested letter from the trustees of the second mortgage fund,
KordaMentha and we are awaiting confirmation as to whether or not this will be executed to allow the refinancing

to proceed.

| (and my solicitors) disagree with your interpretation of the facility agreement and override deed which were
disclosed in the proceedings leading to my appointment. | note however that the letter signed by you was not
disclosed in the proceedings whereas it is this letter that gives rise to the additional $3M obligation to the make
whole interest provision in the event of a refinancing, not the facility letter or override deed. That is the reason |
asked why you considered it was in the best interests of investors to sign the letter.

Regards

David

From: Park, John [mailto:John.Park@fticonsulting.com]

Sent: 25 September 2013 1:50 PM

To: David Whyte; Muller, Ginette

Cc: Joanne Kedney

Subject: RE: LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed)

Dear David

Thank you for your email.

| am surprised by what you have written, given the very clear terms of the Deutsche Bank facility, and the
circumstances in which it was entered into. | would have expected, given your deep interest in the proceedings
pursuant to which you secured your appointment , and your retainer of the solicitor who acted for Mr Shotton (in
whose name your solicitor sought your appointment), that you would be intimately familiar with the terms of the

facility.
To summarise:-

1. The administrators did not sign the facility letter by which the facility was put in place. The relevant
document — the Override Deed - is exhibited to Ms Muller’s affidavit sworn 27 June, 2013, marked GDM-15, at page
139 and following. | would have expected your solicitor to have provided this to you or you would have obtained a
copy and reviewed this pivotal document following your appointment.

2. The Override Deed is dated and, | understand, was executed on 21 December, 2012. | refer you to the
provisions of the Override Deed.

3. We were appointed on 19 March, 2013. We did not execute the Override Deed, or any of the underlying
facility agreements.
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4. We took legal advice on the terms of the facility and the override deed — no doubt you will take your own
advice on the meaning and effect of this deed.

5. We concluded that LMIM is, regrettably, bound by the terms of the facility.

6. The letter you have attached to your email merely acknowledged the terms of the existing facility. It
created no new obligations; and it altered no existing obligations. [t did limit the recourse of the financier, as per
the handwritten note. | expect that you will have had experience of financiers seeking such assurances from
external administrators newly appointed to their borrowers. | believe the letter avoided the appointment of
receivers and the associated additional costs and asset impairment, which would have ensued had the letter not
been signed given our appointment created an event of default. (This was the unfortunate effect of the proceedings
in any event.) We note that the facilities deal with receiver realisations and it is a matter for you to structure any

proposed refinancing in the interests of investors.

7. The terms of this Deed were the subject of submissions by your solicitor, when he first came into the
matter. These submissions were erroneous. | refer you to paragraphs 161 to 163 of LMIM's written submissions at
the trial in the proceedings pursuant to which you secured your appointment. | am surprised that your solicitor has
not informed you of these matters.

8. We also thoroughly investigated the possibility of refinancing this facility. We were unsuccessful. We
would not have expected that you would have been able to do any better, but we would have been pleased for the

investors if our expectation had been misplaced.

9, Finally, and while neither defending nor impugning the board’s decision to take this facility in the first place,
it was plainly open to the board to make the business judgment in the interests of the investors to avoid an external
administration, with the possibility of consequent diminution in asset values.

LMIM is the Responsible Entity of the LM First Mortgage Income Fund. It holds the scheme property on trust for the
members. We are its liquidators. The above pre-existing issues with the DB facility have been fully ventilated in the
court, are readily discernible through enquiry and we trust you have not incurred additional costs for the fund in

pursuing the refinancing.

Regards - John

John Park
Leader Australia
Corporate Finance / Restructuring

F T | Consulting
+61.7.3225.4902 direct
+61.0419.686.140 mobile
+61.7.3225.4999 fax
John.Park@fticonsulting.com

22 Market Street

Brisbane QLD

4000

Australia
www.fticonsulting-asia.com

We've joined FTI Consulting — click here to learn more

Liability limited by a scheme approved under Professional Standards Legislation

From: David Whyte [mailto:David. Whyte@bdo.com.au]
Sent: Wednesday, 25 September 2013 7:32 AM
To: Park, John; Muller, Ginette

Cc: Joanne Kedney
Subject: FW: LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed)
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John/Ginette

| refer to the below correspondence from Clayton Utz in relation to my request for a payout figure for the Deutsche
Bank (“DB”) facility and where | have received an offer of finance from BOQ to refinance the facility (at a
significantly less interest rate than being paid to DB).

You will see from the payout figure that DB is seeking to impose a “make-whole interest” payment of
approximately $3M and is looking to rely on the attached letter executed by the Administrators in order to impose
this amount under the facility terms. This is obviously giving us cause for concern and it would not be in the best
interests of investors for me to payout the facility if this amount is indeed payable.

Could you please advise of the circumstances leading up to the signing of this letter and why you considered it in
the best interests of investors to execute the letter? | am trying to negotiate a different arrangement with DB and
therefore would appreciate your early comments in this respect. We are aiming to complete the refinancing on
Monday, 30 September.

Regards
David

DAVID WHYTE

Partner

Direct: +61 7 3237 5887
Mobile: +61 413 491 490
David.Whyte@bdo.com.au

BDO

Level 6, 10 Eagle St

Brisbane QLD 4000

AUSTRALIA

Tel: +61 7 3237 5999

Fax: +61 7 3221 9227

www.bdo.com.au

& Before you print think about the environment

We'’ve moved! While I'm still located in our Eagle Street office our registered address has moved to Level 10,

12 Creek Street.

From: Bowden, Peter [mailto:PBowden@claytonutz.com)

Sent: 19 September 2013 12:56 PM

To: David Whyte

Cc: 'dtucker@tuckercowen.com.au'; Anthony Connelly (AConnelly@mcgrathnicol.com); jhayes@mcgrathnicol.com;
Paul Sweeney (psweeney@mcgrathnicol.com); Ian Niccol (iniccol@mcgrathnicol.com); Poole, Nicholas; LM 1 (FMIF)
Activity Report (Im.1@list.db.com); Martin Thomas; Matthew Fruin ( matthew.fruin@db.com); Bowden, Peter; Poole,
Nicholas

Subject: LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed)

Dear Sir

As you know, we act for Anthony Connelly and Joseph Hayes (the Receivers) in their capacity as receivers and
managers of the property of LM Investment Management Limited ABN 68 077 208 461 (In Liquidation) (Receivers
and Managers Appointed) (LMIM) in its capacity as responsibility entity of the LM First Mortgage Income Fund
(Fund).

The Receivers were appointed by Deutsche Bank AG, Sydney Branch (DB).

We understand that you are seeking a payout figure from the Receivers so that DB's debt can be refinanced in full.
On that basis, we have been instructed to provide you with a payout figure on the assumption that DB's debt is to be
refinanced in full on 30 September 2013.

Accordingly, the relevant payout figure as at 30 September 2013 is $26,786,835.00 (the Total Payout Figure).
The Total Payout Figure comprises the following amounts:

1. DB's debt of $26,096,493.15 (see below) (the DB Amount),
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2. The Receivers costs of $523,028.00; and
3. Clayton Utz's costs of $167,313.85.

The DB Amount has been calculated as follows:

Start 30-Sep-13
End 30-Jun-14
Days 273
OPB 23,000,000.00
Interest rate 18%
Interest

convention 365
make-whole

interest 3,096,493.15

Total due to DB $26,096,493.15

For the avoidance of doubt, we confirm that the DB Amount is inclusive of the 'make-whole'. Pursuant to the finance
documents between, amongst others, DB and LMIM in its capacity as responsibility entity of the Fund, DB is entitled
to the make-whole. In this respect, we refer to the letter dated 28 March 2013 between DB and the administrators of
LMIM (as they then were) (the Letter - see the attached) where it was confirmed that the make-whole was to apply in
circumstances where there was an Event of Default / Potential Event of Default provided that the repayment wasn't
from a cash sweep undertaken by DB or from proceeds from realisations of security by a receiver appointed by DB.

Any refinancing of DB's debt does not fall into either of the categories referred to above and would therefore attract
the make-whole as per the Letter.

Please let us know if you have any questions in relation to the above. Otherwise, please feel free to pass on our
details to the incoming financier (who we understand to be Bank of Queensland) in order to facilitate the refinance.

Kind regards

Peter

Peter Bowden, Senior Associate

Clayton Utz
333 Collins Street, Melbourne VIC 3000 Australia | D +61 3 9286 6506 | F +61 3 9629 8488 | M +61 423 822 480

pbowden@claytonutz.com

www.claytonutz.com

5% Please consider the environment before printing this e-mail

This email is confidential. If received in error, please delete it from your system.

Confidentiality Notice:
This email and any attachments may be confidential and protected by legal privilege. If you are not the intended recipient, be aware that any

disclosure, copying, distribution or use of the e-mail or any attachment is prohibited. If you have received this email in error, please notify us
immediately by replying to the sender and then delete this copy and the reply from your system. Thank you for your cooperation.




Deutsche Bank

Deutsche Bank AG
Australia & New Zealand
ABN 13 064 165 182
Deut

Confidential ] :\:]efﬁge Bank Place

Cnr of Hunter & Phillip Streets

John Park and Ginette Muller Sydney NSW 2000 Australia

Joint and several administrators
LM Investment Management Limited Tel +61 2 8258 1234
(Administrations Appointed)

C/- Level 4

RSL Centre

9 Beach Road

SURFERS PARADISE QLD 7000

28 March 2013

Dear Sir/ Madam

LM Investment Management Limited ABN 68 077 208 461 (Administrators Appointed) (the
Company)

We refer to the facility agreement dated 1 July 2010 between LM Investment Management
Limited in its capacity as responsible entity of the LM First Mortgage Income Fund (LM) (as
"Borrower") and Deutsche Bank AG, Sydney Branch (DB) (as "Financier") as varied, amended
and supplemented from time to time including by the override deed dated 21 December 2012
(Override Deed) between LM and DB (as amended, the Facility Agreement),

We also refer to our previous correspondence and your conversation with representatives of DB
today in relation to the administration of the Company in general,

As discussed during today's telephone conference (between DB, the administrators of the
Company and representatives from LM), please confirm that the intention and agreement of the
parties in respect of clause 4.2(i) of the Override Deed was that other than in respect of any
repayments from proceeds of cash sweeps undertaken by DB pursuant to clause 4.2(g) and any
proceeds from the realisation of secured assets by a receiver appointed by DB over the assets of
the Company, the 'make-whole' obligation continues to apply despite the fact that an Event of
Default or Potential Event of Default has occurred and is subsisting.

The 'make-whole' obligation requires LM to pay interest on the outstanding balance of any or all
of the Facility (as that term is defined in the Facility Agreement) that is repaid prior to 30 June
2014 or, if the Option Term (as that term is defined in the Override Deed) is exercised, 30 June
2015, on the basis that the Facility (or that component of the Facility that is repaid) was drawn and
outstanding for the full term of the Facility (that is, until 30 June 2014 or 30 June 2015, as

applicable).

As you are aware, interest is currently accruing on the Facility at the default interest rate of 18%
per annum,

Chairman of the Supervisory Board: Paut Achleliner
Management Board: Jlrgen Fitschen (Co-Chalrman), Anshui
Doutsche Bank Aktisngasallschalt domiclled [n Frankfurt am

man Jain (Ca-Chalrman), $tefan Krause, Stephan Leithner, Sluarl Lewls, Rainer Neske, Heriry Rilcholte
Maln; HRB No 30 000, Frankfurt am Maln, Local Court; VAT ID No DE114103379; www db com

GPO Box 7033 Sydney NSW 2001
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Please acknowledge the above by signing and returning to us the attached copy of this letter, By
doing so, you agree to signing such further documents as may be deemed necessary to reflect the

above agreed position.

As previously noted, we continue to expressly reserve all of our rights arising under, in relation to
or in connection with the Facility Agreement and each Finance Document.

"y

Yours faithfully

DEUTSCHE BANK AG, SYDNEY BRANCH

Attorney

Name:. .. D“’“"\}\ .W‘j“f‘?ﬁ"f}:’( |
{
1

CTeaR e i e

We, John Richard Park and Ginette Muller, in our capacity as joint and several administrators of
LM Investment Management Limited (Administrations Appointed) in its capacity as responsible
entity of the LM First Mortgage Income Fund, acknowledge and agree to the above:

N om the bastS tALS by /"m‘///// rs frerbeed R Fhe Asseds
o rthe Lol el ~o ACViOm oottt bt Holdem %h/ru"‘ YAe.
AL 1 ISHFTATORS 0 Artind ;i VAesr SVone/ Capmctvtes

:::::::::::::::: R R R R R R R R R RN RN

John Richard Park

Joint and several administrator
LM Investment Management Limited ABN 68 077 208 461 (Administrators Appointed)

Date: K'/%Z‘\/W/ /\f/,»f/h?
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David thte

From: David Whyte

Sent: 27 September 2013 1:58 PM

To: 'Stephen Russell’

Cc: Ilenna Copley

Subject: RE: LM Investment Management Limited (In Liquidation) (Receivers and Managers
Appointed)

Steve

I note your comments.

Please note that the alleged conflict you refer to has been dealt with as Andrew Fielding and | have resigned as
liquidators of two entities which had been all but wound up and a replacement liquidator appointed. There is
nothing in the Act that says it was a conflict however to ensure no perceived conflict we have resigned with all
costs associated with this being borne by BDO.

Regards

David

From: Stephen Russell [mailto:srussell@russellslaw.com.au]

Sent: 27 September 2013 1:44 PM

To: David Whyte

Cc: Ilenna Copley

Subject: LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed)
Importance: High

Dear David
Please see attached letter.

Sincerely

RUSSELLS

Stephen Russell
Managing Partner

Direct (07) 3004 8810
Mobile 0418 392 015
SRussell@RussellsLaw.com.au

Liability limited by a scheme approved under professional standards legislation

Postal—GPO Box 1402, Brishane QLD 4001 / Street—Level 21, 300 Queen Street, Brisbane QLD 4000
Telephone (07) 3004 8888 / Facsimile (07) 3004 8899 / ABN 38 332 782 534

From: David Whyte [mailto: David.Whyte@bdo.com.au]
Sent: Wednesday, 25 September 2013 7:32 AM
To: Park, John; Muller, Ginette
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Cc: Joanne Kedney
Subject: FW: LM Investment Management Limited (In Liquidation) (Receivers and Managers Appointed)

John/Ginette

| refer to the below correspondence from Clayton Utz in relation to my request for a payout figure for the Deutsche
Bank (“DB”) facility and where | have received an offer of finance from BOQ to refinance the facility (at a

significantly less interest rate than being paid to DB).

You will see from the payout figure that DB is seeking to impose a “make-whole interest” payment of
approximately $3M and is looking to rely on the attached letter executed by the Administrators in order to impose
this amount under the facility terms. This is obviously giving us cause for concern and it would not be in the best
interests of investors for me to payout the facility if this amount is indeed payable.

Could you please advise of the circumstances leading up to the signing of this letter and why you considered it in
the best interests of investors to execute the letter? | am trying to negotiate a different arrangement with DB and
therefore would appreciate your early comments in this respect. We are aiming to complete the refinancing on

Monday, 30 Sept<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>